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Cross Border Terrorismn and Contradictions
of Governance”

Prof. (D) A. P. Singh™

ABSTRACT

Contradictions in the governance process, national and international, including
environmental govemance, have been the root cause of terrorism i general and
¢ross border terrorism in particular. Cross Border Terrorism or International
Terronsm, the definition of whick shall possibly be never erystallized i academic
terms, has turned truly global in mare sense than one and poses single most important
and gravest challenge to the International commmnity in the days to corne, The
threat of terrorism that the world faces today does not £it in any existing paradigm
of law and order maintenance processes. This is a new phenomenon, the perpetrator
of which respects no borders, no boundaries and no state institations, who feeds on
the absence of state anthority and move across territories in the execution of his
“global” campaigns. This paper makes an attempt to study this new phenomenon of
¢ross border terrorism, seeking to highlight the contradictions that have fmivenrise to
the current menace of terrorism. The paper shall also make an attenmt to suggest
solutions of the problem.

INTRODUCTION

Cross Border Terrorism, today constitutes one of the single most important threats
to international peace and security. In fact during recent times inter-state conflicts
bave not drawn as much attention. of the world community as the acts of terrorism.
Be 1t 26/11 in Mumbai or the strife-torn North West Fromtier provmce m Pakistan,
the Bosnia of Balkans or Chechuya of Russia, every single incidence of terror
heralds a new prognosis of terrorism aed presents the crisis with a newer dimension,
Nevertheless, the definition of terrorism continues 1o be the mest controversial
15sne n the contemperary international law and politics, All dictionaries agree that
terrorism is all about fear, uncertainty and viclence, and 2 terrarist is one who uses

. Paper presented m the conference of All India Law Teachers Congress, held 2t [adim
Society of Intermational Law, New Delhi, %-10 May, 2009

b M.A. English (Meevut University), LLB. (Poona University), LL. M. {Coustitution, M.D.S.
University, Ajmer, Ph1). (Rajasthan University), LL.M. {Lagal Tueory), European Academy
of Legal Theory, Brusscls {Belgium), Professor (Law), Dr. Ram Manohar Lohtyz Naticmal
Law Ulniversity, Lucknow



act of violence and terror, or other fear-inspiring means, 0 COETCE 4 SOVOITIMCNE OF
a COmmuNity to agree on something that the terrorist wants. However, there is utter
lack of conscnsus on what constitutes terrorism? What causes temorism? Who s a
terrorist? What are the various formos and manifestations of terrorism? Quite often,
one state’s “terrorist’ is another state’s “freedom fighter’. In this sitnaticn, the
definition of terrorism has become country-specific, serving their respective geo-
political or cconomic intcrests.

This paper makes an attempt to study this new phenomenon of cross border terrorism,
which in the humble opinion of this anthor emerges from the conradictions of our
sovernance precess. Be it naticnal goverpance in poorer countrics, where eonflicts
are most frequent, especially in those areas that are il governed and where there
are sharp mequalities berween ethnic or religicus groups or international governance
where western interveniions have encouraged the cmergence of terrorist groups
frst in the third world coumtries and then intemationalized them leadmg to the heat
of terrorism being felt by the erstwhile promoters of these terrorist ontfits, in both
cases the root cause is traceable to contradictions of governance process.
Environmental governatice is anciher area of governance which 1s not an exception
and the cases of mis-governance or no governance eontinues to be the breeding
gronnds of terrorist outfits. The naxalite npsurge in India, ethnic troubles in 51
Lanka or Mepal are just few manifesiations of the contradictions of our governance
process.

Truly conflicts, and terrorism by analogy, often rear their ngly heads when groups
feel marginalized and when therc are little or no opportunitics for economic
developrent. The causes of terrorism in general and eross border terronsm in
particular, as such, are too many and it is not possible to cover the entirety of issues
in onc paper alone. Therefore, this papet concentrates on onc important dirmension
of cross border terrorizm, i.¢. the International dimension of it and the contradictions
involved in the current paradigm of international relations management 1t which
state actors themselves for this or that reason become ustigators or supporters for
the cross border terror network.

MEANING AND NATURE OF CROSS BORDER TERRORISM

1.5. State Department defines the term “terrorism’ to rean premeditated, politically
mativated violence perpetrated against the non-combatant targets by sub-national
gronps or clandestine agents.! The acts of terrorisim when committed across berders
by agents instigated, snpported, assisted or allowed by state or non-state authoritics
on the other side of the border, the phenomenon would be termed as cross border
terrorism. Such assistance takes two forms: terriory and resources.” “Providmg
terrifory’” means that terrorists enjoy geographical non-intervention as a conscquence

1 Matipnal Strategy for Combatmg Terroczsm 1 (2003), available ar hapdarww whitchousc. gow!
news frcleases/ 2003/ /counter  terrorismicounter terrorsm strubegy.pudf
2 thid, at p/é



of a host nation’s sovereignty. Such protection may arise from a state’s complicity
or active support. “Providing resources™ means that government advances its political
goals by donating money, technology, information or other assistanee to terrorists.”
This way ¢ross border terrorisim becomes a substitate for war for the State actar.
When war will not aceomplish states” ends, or is not available as an option, terrorism,
opcns another road to Rome.* States which support terrorism imiend to extort political
concessions which they otherwise can not win in war. Bat that does not mean that
alt the terrorist outfits that exists today, all stand on the crutches of this or that
state’s support. However most of such terrerist outfits have either been ercated or
suppotted by the state actors at one of the other time.

NEW FORMAY OF CROSS BORDER TERRORESM

There is something new abost this new breed of terrarists. There bave been terrorists
and terrorist organizations earher as well and sinictly speaking they could also be
termexd as “cross border” terrorists as they also operated across national boundaries.
The national movernents that came into prominence in 1960z, 705 and 80z, such as
Ireland Revolutionary Army, {IRA), Palestine Liberation Organization, (PLO) etc,
were also the groups that crossed state boundaries, committed acts of terror, sought
refupe and smuggled arms. 1RA got weapons from Libya and launched attacks
across Britain; it also launched a one off attack in Germany and plotted an assault
on British forces in Gibraltar. Palestine terrorists crossed in Israeli territory commoitted
acts of terror and songht refuge in Egypt and Syria. They hijacked airplanes and
took hostages to extract ransom in terms of political concessions, money or amms.

Yet these groups were tied, politically and organizationally to particular territory,
they had lirnited aims defined in relation to that territory and membership drawn
almost exclusively from that territory. The PLO sought to win back parts of Palestime
from Israeli rule, the TR A sought an end to Britain’s partition of Ireland and Kurdish
Workers Party wanted antonomy in sonth eastern Turkey, Basque separatists
concentrated thetr campaigns i northem Spain. Even when such groups, like the
Palestinians, carmied ont imternational operations, these were aimed at hiphiighting
and furthering their specifically local, national goals. These groups had state based
aims their pelitica) aspirations and actions were moulded by notions of sovereignty
and temitory. Fundamentally, their ainl was to create a sovereign nation state, they
pursued largely irredentist aims and built up therr memberships from a specific
population, even if they sought the sponsorship of a foreign patron for arms and
logrstical support.

Compare this with today’s cross border terror groups that have ne such attachmeni:

3 See pencrally Hawsla and Underground Tenrorst Fisancing Mechanisms: Hearng befors
the Sab-commission cn [nternatonzl Trede and Finance of the Senate Commnission ou
Banking, Housing and Urban Affeirs, 107th Cong. (2001)

4 Stephen Sloan, Reating International Terrorism: A Strategy for Precuoption aod Punishment
O {rev. od. 20000, available ar hope purl aceess.rpo. gov! GPO/LPS204 58



to territory. They view tetritory expediently, as a base from which they can organize
their campaigns and plot thefr attacks. The new breed of Islamic terrar gronps are
explicitly global in the sensc that they have broadly anti-western views rather than
focally defined objectives and their members hail from different states rather than
from a distinct comommnity with distinct interests. For these global terrorists, territory
is merely a place from which they can plot their terrorist acts. Snch groups are
reaily corparabie to international business organizations, as they like any other
multinational corporation, the new transnational terrorists” network utilize global
economic transportation and comnmmication systems for their operations. However
the multinational corporations would be looking for stable political system that can
give them long ierm business stability, the terrorists are drawn to failing or failed
states, where the breakdown of authority gives them the ability to conduct their
operations without risk or significant interference.

As such the terrorist groups of yesteryears sought to build or remake nation states,
today’s cross border terrorists feed off the demise of state anthority. Wherc national
liberation movements sought to redraw state boundarics, cross border groups think
nothing of moving from one failed staie to another. Earlier violent groups focused
their encrgies on achteving tmited local aims even as they carried ont international
operations, today’s terrorists talk about spreading Jthad around the plobe.

INTERVENTIONIST APPROACHES OF WESTERN ELITE: THE
CAUSATIVE FACTOR

What are the reasons for this turn around? A group of anthors, like Takeyh and
Gvosdev®, arpue that the western intervention in the third world, specitically the
lumanitarian interventions of the post cold war era, encouraged the emergence of
to-days cross border terrorism. By undermining State authority and notions of
sovereignty, humanitarian intervention created the space for the risc of non-state
actors, and by internaticnalizmg local conflicts, western intervention did much to
encourage the flouting of traditional border and the moverment of armed gronps
heftween territories. While the postwar world, organized aronnd principles of
sovereign equality, mave rise to armed proups with territorial airms, the humanitarian
approach, with its decp suspicion of state authority has given rise to stateless terrar
network. Therefore the current paradigm of cross border terrorism, as Takeyh and
Gvosdev would arguc Is the mess made by the west's interventionist approaches.®

These mterventions were basically meant for the domestic audience, rather then
driven by a newfound concern for the downtrodden people around the workd. In
essence, humanitarian action became an attempt to mvest western elites with some
moral vision, which it lacked at the domestic front. Designed basically to temporarily

5 Ray Takeyh and Nikolss K Gvosdev, Do temonist Network need a home Washington
Cruarterly, Vol25 number 3, 20002

6 Brendan O Niel, A mess made by the 'Wes, www.spiked-online.comianicles, visited on
6.5, 2009



to offset the political erisis at home, this interventicnist role of the west undermined
the institutions which were at the hasc of the world order of the postwar period.
Under this newfound mora! vision of the western elite, for the prrpase of justifying
their humanitarian role, they assumed it io be their responsibility to ride into any
natlon where people were oppressed or down-trodden, this way they actively
undermined the sovereign state authority of the third world countries. In fact during
this humanitarian period sovereignty became a dirty word, increasingly seen as an
outdated idea that tyrants hid behind in order to escape international judgments,
rather than a political principle which required to be deferded as it formed the basic
buildng block of the post war period. “Nationhood as we know it will he obsolete,
all states will recognize a single global autherity” declared Strobe Talbott, the erstwhile
Secretary of State during Clinton era ” During Bush era this policy abmost remained
the watchword and US as the only policemen of the world overrode the state’s
supposed sovereignty everywhere from Indo-china to Middle Fast and from Central
Asia to Europe and Aftica.

Such explicit disdam for sovereign statehood was a significant shift in international
politics. Right since the founding of UN, international relations were organized
around the principle of formal sovereign equality between nation states. UN Charter
upheld that states should have equal legal and polltical rights, regardless of their
economic wealth or military power. Hnmanitarian intervention laid down an
unpredictabie shift in international politics and a stage was set where traditional
state anthority held increasingly fess sway in world affairs. Tt is in this context that
the emergence of non-staie actars formed an important development of this cra. A
significant part of these non-state actors were terrarist ontfits supported and added
by the new advocates of humanitarian interventiomist approaches.

Some third world states who recognized sovereignty as one of the few means
thiough which they could assert state control, particularly over groups that sought
to challenge their anthority, did zaise the issucs, but their voices obviously the cries
in the witderness. There was a real eoncern that the third warld states might end np
on the receiving end of humanitarian warfare, as Iraq, Somalia and Serbia bad
They also feared that in a world where sovereignty counted for little, they might
lose the one thing granted to them by the old sovereign norm, ie. an element of
authority. With Jittle by way of political fegitimacy or central authority, third world
states could at teast fall back on national sovereignty as a means of maintaining
control over their territories. The pew found political morality of the western elite
threatened to rob them off these last vestiges of legitimacy.

By attacking the centrality of sovereignty, the west detached politics from national
interests. It held that there was a higher form of political life, over and above the
distinct interests of individual nation states, which all must recognize. By creating a
distinetion between the political good and the national interest, western ntervention

7T Quoted in Time, 20 July 1992



undermined the traditional capacity of state authority in world affairs. It created the
conditions for the risc of non-atate actors, the major chimk of which tumed out to
be terrorist outfits, who actively fed off the collapse of state authority. Western
mtervention frons Iraq to Balkans to Kosovo to Iraq again created vacunms in to
which armed groups tentatively moved, ike parasies on the weaknesses of their
undermined governmenis.

IRAQ AND BALKAN REGION

One of an mrgsortant example of this was [raq, the first state to be invaded. Nortbem
Traq was taken cut of Saddam’s controf and tumed into a UN safe heaven where
Iraq’s beleaguered Kurdish commmunity conld exercise limited self rule, This area
became a safe heaven for outlaws, who opportunistically moved into the vacuum
left by west’s mtervention. No authority or international institution had any shred of
control there. Later it became a heaven for drugs and arms smugglers as well.
Obviously the mstahility creates an atmosphere in which terror and terrorists can
flourish. Kurdish Islamic Group Ansar Al-Islam said to have links with Al (Qaeda
buiit up its strength in this territory, this group of course was eliminated by US in and
around 2001-02, Even US officials who later acknowledged that the northern Irag
was used as a launching pad for terrorist activities accepied that undermining state
authority over a region makes that region a good place for stateless terror creating
a free for all territory for terrorists.* Balkans was another example of West’s anti-
soversignty mterventiom. Inthe [990s, after the intervention of the west, secessionism
was epcouraged ammongst various regional players, which eventually ruptured the
Yugoslavia. There was a rise of armed Islamie proups that fought against Serb
forces on Bosnian Muslim side. Some of these islamic groups managed to take
over towas and villages turming another safe heaven for the terrorist aetivities.® In
this region, for the purpose of ercating the new pation states western intervention
fundamentally \mdermined the notions of state independence and sovereignty.

The routing of the Taliban by the west in Afehanisian in early 2001 created the
space for Afghan’s old Mujahedeen warlords, turning the entire region into a bandit
territory. liere it is only Kabul whers some semblance of anthority is there. It is
wel! docurnented that USA played a major role in creating mujahidin in Afghanistan
which gave rise to (sama b Laden’s Al Qacda uetwork and other groups. US
forces fmanced and armed the kslamic Mujahidin to fight the Soviet occupation.
These [slamic groups were later allowed to move into Europe, this way globalizing
the Islamic terrorism. These groups moved to fight on the Muslim’s side in Bosnia,
with western backing. 1t was through this process that Iskamic terrorists became
globalised, transforming from small groups with a focal mission in Afghanistan into
a small group with a borderless mussion to spread Jihad. In fact state department of

] Toid, Brendan O'Neill (Powel Doss™t vow)
o Lezzons fiom Bosnin and Herzegovina: Travaik of the Ewopeam Bay, Gerald Knaos md
Felix Martin, Journal of Democracy, Fuly 2003, Volume 14, Number 3



1J§ at one time under President Clinion prepared a report claming bundreds of
foreien lslamic cutromists who became Bosnian citizens after battling Serbian and
Croatian forces presented a potential threat to Furope and US."

This phenomenon of ¢ross border movement, or amoed terrorist groups flouting
state houndaries i the execution of their mission, is the western creation, which
has become almost a hallmark of western forcign policy thinking during recent
years.

INDIAN PARADIGM OF TERRORISM: THE SUBSTITUTION EFFECT

In the Indian Sub-continent as well this pattern of anti-sovercignty propaoanda haz
been repeated with disastrous consequences. In the Kashmir rozpom e porous
borders allow substantial movement of man and material with relative ease away
from the glare of the armed forces, and here Pakistan has been adding amd abetting
terror network, for the last three decades as an active policy of Pakistan, policy of
thousand cuts bleeding India to death, first under Zia-ul-Hag and then under every
singlc regime that has come to occupy office in Pakistan. Though the frame of
Shimla accord would not allow an active and supportive role for the western powers
yet implicitly US policies have ensured that the so calicd pelitical and moral support
to the terror network of Kashrmir continues to have safe heavens m POK enablmg
thern to operate across barders.

This brings us to a new phenomenon of state abetinent of cross border terrorism
that rcally has bocome almost a policy to treat terrorism as a substitme of war.
Many international law scholars and other cxperts agree that state-sponsored
terrorism has become a substitute for war, themgh few use the word “substine.™
Many prefer terms like “proxy war,” “alternative,” and other synonyms. Renowned
terrorism expert Walter Laqueur deems state-sponsored terrotism “warfare by
proxy,”™ ealling it a “chcaper and less risky allemative” to conventional battle; it is
undertaken because not even an empire, “however powerful, could aHord 10 live m
a statc of perpetmal war.”™? Calculations based on war costs may be used to explain
wliy states resort to terror.”* When war becomes prohibitively expensive, 1errorism
picks up where combat ends.' Accordingly, expeits often refer to terroristii as the
weapon of the weak.'® States that finance and encourage terrerism today tend to

14 Amcercs used Tslamists to zrm the Bosnian Muslims, Richard T Aldrich, Cwardion, 22
Apeil 2602

11 Walzr Laquean, The New Terrorisen 156 (19993 MY,

12 1d. Laqueur’s statement, while made in the comtext of ancient nimes, halds abo for the
modem wortd. The problem of ercss border torror in the Kashmir mgion reprosenting the
policy of thousand cut to bleed Mndia to death is one cxample In the modern world,

13 Ray 5. ("line & Yonah Alexander, Temorsm as Stato-Sponsored Covert Wartare 9-10
11936)
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15 M. Chenl PRassipuni, Legal Controt of Intcrmational Temronsm: A Policy-Orisotcd
Assemment, 43 Tlarvard  International Law Journal B3, 86 (2002)
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care little for their international repitations and lack the means to wage successful
full-scale war against enemies.'¢ They also tend o be authoritarian and now as US
would name thern the “rogue™ states.'” Today, many of the most active state-
sponsors of terrorism fund and encourage terrorist groups becanse they have already
attempted to accomplish political goals through war and failed. For example, the
Arab-Israeli and Indo-Pakistani wars gave rise to subsequent terrorist campaigns
by the defrated party in each contest.

The two examples i.e. the Arab-lsraeli and Indo-Pakistani conflicts demonstrate,
war and terrorism are effectively substitutes, the latter representing a last recourse
for the weaker party. In both conflicts, repeated military losses made the prospect
of ancther azmed conflict with the winner costiier. As the costs of war increased,
the losing party increasingly resorted to terrorism instead of war in order to accompish
the same or similar goals. In both cases, the loger substitured terrorism for war.
State-sponsorship of terrorism may have its own uses quite aside from its ability to
take the place of war o some circumstances. Likewise, there may be some results
achievable through war that sponsoring terrorism could never replicate. Overall,
the Arab-Israeli and Indo-Pakistani conflicts furnish convincing example of a
substitution effect bebween sponsership of terrorism and use of war.,

Two major inferences can be drawn from the above. One, what is termed as
cantradictions of the current paradigm of nternational governance allows the state
parties to flagellate the established norms of internatiopal law of post-war period
for the simple purpose of feeding off their domestic audience. Today western officials
may be writhing their hands over the nihilistic terrorists who don’t do things in a
civilized way. Yet sucli terror networks are the products of west’s undermining of
its own international framework. Today the west appears to be facing the heat of
its own mess. Second, the current paradigm of international law and rovernance do
not have a fixed frame to handle these terrorists networks. Though there are a few
conventions dealing with the phenomenon of terrorism, specially 1994 and 1997
declarations of U N General Assembly, they at best form part of soft law in
mternational law terminology. So the question arises as to how do we deal with the
scourge of cross border terrorism?

CONCERTED GLOBAL ACTION

India has consistently been highlighting the need for a unified international TESponse
to transnational and trans-border terrorism whick is today affecting many number
of countries and challenging established societies and governments. India has songht
to emphasize at international level that terrorism is a global menace to whick
democracies are particularly vulnerable. India has called for concerted global action

16 Laguenr, The New Temorism, supra note 11, at 158
17 Scam F. OBrien, Forcign Policy Crises and the Resort to Terrorism: A Time-Series Analyzis
of Corflict Linkzpes, 44 Journal of Conflict Resohmion, 320 (1996}



to counter terrorism and to ensure the enactment of measures such as sanctions
against states responsible for sponsoring terrorist acts across international borders.
The Government of India has actively supported the 1994 declaration adopted by
the UN General Assembly on measures to eliminate international terrorism and the
1997 International Convention to Suppress Terrorist Bombmgs adopted by the UN
General Assembly. India has also actively associated with resolutions i the United
Nations Human Rights Commission condsmning lerrorism as a prime violator of
hurvan rights.

It may be noteworthy m this context that the mformation techaolozy revolution has
mzssively increased povernmental ability to collect, store and retrieve records of
peopk involved m terrorist activities and to match those records reliably to individual
identities. Collectmg mformation on terrorists is vital to control and prevent terrorist
activities. Only if the international community could now come together for a
concerted global action to counter terrorism, we cowld find a way out of this scourge.
The foliowing discussion however indicates at a different kind of prognosis, 1.e. that
the states are neither prepared for such a coecerted action uor do they have a
needed fath and confidence n the mrisdictions of another, Due to the deep seated
suspicion as to mtentions of other party in the international arena, the state parties
do not find themselves as willing and confadent cooperators to fight out the menacs
of terrorism. It has been noted elsewhere in this write up that it is due so this
particular element of suspicion that the parties on an issue of such vital irportance
for the peace and security of international order fail to cooperate amongst themselves
and the beneficiaries obviously are the terrorist organizations.

IMPEDIMENTS IN CONCERTED GLOBAL ACTION

First and probubly an iraportant prohlem of coordination is that thosgh most political

leaders and law enforcement officials are in favor of more cooperation and better
information-sharing m principle, everybody saying that they aze in favor of co-
ordination, but nobody s in faver of beng co-ordinate. The reflex of officials
such cases is always to jealonsly protect their powers on the national level even
though the fight against terrorison is a global one.

Further national privacy laws and general privacy concerns are other crucial obstacles
to cross border records sharing on terrorists and terror networks. Some countries
have laws against connecting their elecironic datzbases to other country’s computers.
For example, the pational laws of Belprum, (Germany, and taly, among others, do
not permit commection to a database sivated i a foreign urisdiction. Efforts to
increase records sharing on terrorist outfits across national boundaries constantly
confront and must overcore security objections. Law enforcement agencies are
netortously reluctant to divulge information, Officers fear that providing direct or
indirect access to their intelligence, even to record databases, might comprormise
confidential mformation about lot of sources of information as to their own withesses,
victims, and offenders.






Chief Justice’s Power to Appoint Arbitrators :
Judicial Approach

Prof. (Dr.) Guru Gyan Singh’

ABSTRACT

Parties are free to agree to the procedure to be followed for appointing the arbitrators.
Iz case parties fail to do so, there is default clause providing for appointment of the
arbitrators. If any of the partics again fads to appoint arbitrators, other party can
approach the Chief Justice for the appointment of the arbitrators. Institution of the
Chief Justice has been introduced 1o ensure that appointrment of arbirators would
be made in fair and transparent mannet. Help of the mstitation of the Chief Justice
has not been sought for the sole reason of expertise m law. By involving the mstitution
of the Chicf Fustics, the Legislature did uot iutend to make some provisions
ineffective and redundant. Majority judgment in Patel Engineering Co. Lid has
created two classes of cases. In one category of cases, sections like 16, 34, etc., 18
to have application and in another, they are not to be invoked. 1t is not attuned to the
established prineiples of interpretation of the statutes.

INTRODUCTION

Making of the Arhitration and Conciliation Act, 1996, is deeply influenced hy the
experiences of the working of the Arbitration Act, 1944, and the scheme and mntent
of UNCITRAL Model Laws. ks professed policy is expanding and strengthenmg
party autonomy and restricting scope for judicial mtervention to ensure successful
arhitration. In this way, the Act combines characteristics of both civil and common
law systems, aiming to promote an efficient, effective, inexpensive and speedier
arbitration. Tlowever, some problems were realized in the working of the Act and
accordingly to effect necessary changes an amendment Bill was mtroduced m the
Parliament in the year 2003. Tlic Bill has been rejected by the Committee on
Personnel, Public Grievance, and Eaw. Disputes are arising on bigger scale relating
to determination of the nature and scope of different provisions of the Act'. Scheme
of the Act dealing with appointment of arbitrators is one of them. Arbitrators arce
like judges of the proper courts. 1t is the quality, competence, capability and
commitment of arbitrators to neutrality, impartiality and disinterestedness that can
m FProfessor, Depariment of Law, Universily of Alkibabad, Allababad

1 Detrrmination of the meaning and scope of the provisioos like ss. 22), 10, otc., have

invited bnge liigation,
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instill confidence in the parties in the system of justice through arbitration and, also,
create hope for honest, bonafide and fair resolution of conflicts. In this backdrop,
the article aims to enqguire into the trend of judicial decisions relating to the nature
and scope of the power of the Chief Justice to appoint arbitrators under the scheme
and intent of sectionl 1.

SCHEME OF POWER AND PROCEDURE OF APPOINTMENT OF
ARBITRATORS

It is evident from the scheme and structure of the provision of sectionl 1 that there
are three sets of situations dealing with the appointment of arbitrators and procedurs
relating thereto. First, parties are free to agree to the procedure for appointment of
the arbitrator or arbitrators®. It mcludes the procedure wherein parties themselves
directly appoint arbitrators and the procedure of appointment of arbitrators by
individual or institations as agreed by the parties®. The second one is where there is
a statutorily prescribed procedurc for appointing the arbitrators ss an alternative
system. in. ease of parties’ failure to agree to a procedure for appointing the
arbatrators®. This mechanism is 2lso known as the defsult clause. The third set of
situztion awthorizes the agprieved party to invoke intervention of a third party or an
external agency for appointing the arbitrators, i.e., the Chief Justice or any person
or institution designated by him. This situation arises when there is fajlure to appoint
arbitrators m accordance with the procedure as agreed between the parties® or in
accordance with the mechanism statorily prescribed as an alternative to the situation
when parties fail to agree on 2 procedure to be followed for appointny, arbitrators®

2 Section 11{2) reads: “Sobjtt to sab-section {8}, parties are froc to agree m a procedure for
appomting the arbitrator or arbitrators.™

3 Scction 2{1) (2) reads: “athitration “moans any arbitration whether o vot sdministered by
pemnanent arbitral nstimtien™. Also ses «2{148}, “ Where this Part- {a} vefexs to the fact
that the partics have agreed or that they may agree, or {b) in any other way vefers to an
agreement of the partics, That agreement shal] jchds smy acbitretion rodes referred &
that agreement

4 Scetiem 11 {3) reads: "Faitmg smy agrecment referred to in sub-section (2), in an arbiation
with three arbitiators, cach party shall appoint one abitrator, and the two appointed
arbifrators shall appoint the third arbigater who shall act as the presiding arbiirator™

5 Secticnl1{6) reads: “Where, under an appomtment procedure agreed upon by the partics.-
(a) a party fails to act as required under procedurc; or (b} the parties: or the two of the
appomted arbibcators, fail to reach an agreement oxpected of them under that procedurs,
fc) & persom, including #m instiation, fhils to perform @y fooction cotusted to him, or
nnder that procedure, A party may request the Chief Justiot o any person or instinrtion
designated by him to t:ke the ncccssary meamre, unless the agrecroent o the appointment
procodare provides other mems for scouring the appowmtracnt.™

& Sectionl1(4) reads: “If appointesnt procodure in sub-section (3% appliss and- (a) a party
Bk to wppoint ac arbitator within thirty days from the roceipt of the request to do so
from the ofher party; or (b) the two appemtcd arbitators fail to agree on the thid
arbiteator within thirty days from the date of their appoimmen:, The appaintment shall be
made, upon the wequest of a party, by the Chief Justicc or any person or instintion
designated by him.”
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DISTINCT FEATURES OF POWER AND PROCEDURE UNDER
SECTIONS 11(4) AND (5)

There are some distinet features of the procedure, statuterily prescribed as an
alternative mechanism for the appointment of arbitrators when parties fail to agree
on a procedure to appoint arbitrators. They are, (1) the lime linnt of thirty days for
appomting the arhitrator, (2} involving of a constitutiona] institution, i.c., the Chief
Justice or any person or institution as desipnated by him in appeintmg of arbitrators,
(3) mperative nature of his duty to appoint arbitrators on satisfaction of the conditians
precedent and that (4) he is not to take any action suo mota rather {5) to he duly
approached by the party fecling aggrieved in case arbitrator is not appointed.

It naturally raises the question whether this time limit of 30 days is of mandatory or
doectory nature. What would be range of effects and implications of its being of
either character? It conld reasonably be inferred that if this time Limit bears
mandaiory character, party failing to appoint arbitrators within that limit would stand
divested of right to appoint arbitrators. Otherwise, he would be free to stall
appomtment of arbitrators for any period of time delaying constitution of the arbitral
tribunal. There is no express or implied outer time limit for approaching the Chicf
Justice with request to appoint the arhitrators. Any norm has not been given to
count the limit of thirty days to approach the Chief Justice or his designates in casc
two arbitrators happen to be appointed on different dates. Such sitnations give rise
to possibilities of application of law of limitation. Judicial approach on this issue is at
variance under section 43 of the Act'.

Doubts about the nature and scope of the thirty days tmme limit has been explained
by the Apex Court®. Oppesite party’s power to appoint arbitrator continues to the
date request is made to the Chief Justice to appoint the arbitrator. Thereafter, he
stands divesied of the power to appoint arbitrator and if any appointment is made
after filing of request to the Chief Justice to appoint arbitrator, that isto be a nullity
and non-est in law. This approach has foflowed the middie path and obviated the
need to decide the nature of time limit as mandatary or directory. However, it doas
not provide any reply to the situation of absence of outer time limit to approach the
Chief Justice after expiry of thirty days time Jimit.

*Judicial authority’ under section 8 and “Chief Justice’ under sections. 11 () and {5}

7 Hati Gold Mines Company Lid, v. Vinay Heavy Egquipments Lid., 2008 {2y Arb. LE 140
(SC), refared to in infrg 0. 12 at p. 603 “... provisions of Limitation Act would apply to
all procecdings under the Act, both i court and in arbiration eRccpt to the exient caxpresshy
eucluded by the provisions of the Ast™ Matter has been exphimed with the help of
decided cazes that Law of Limitation has to have application in wpproaching o the CJ or
the person or the instiition to appoint the arbitrators ar p.322 and case holding contrasy
view has, also, been refrred to at p.323 of “Law Of Arbiration & Conciliation-Practice
and Procedure™ by S K. Chawala , Second Edition, 2004, Fastern Law Flouse Calcntia

B Datar Switch gears LEL. v, Tata Finance Co., (20000 & SCCL51
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are equally situated, at least to the extent they are duty bound, respectively, to refer
the parties to arbitration and to appoint arbitrators, only on being properly approached
and yot to intervepe on their own®. 11owever, those provisions ave not identical and
vary in their scope in some areas'®.

DISTINCT FEATURES OF SECTION 11{6)

1t is noteworthy fact that provisiops of 8.11(6) do not refer expressly or by way of
implication to any tiree Limit like that of the thirty days in ss.11(4) & 11(3). There 1s
nothing express or imphed in the expression “a party may Iequest the Chief Justice
ar any person. of institution designated by him to take necessary measure” warranting
an inference that the Chief Justice is endowed with authority to appoint arbitrators
and that is of imperative nature. Phraseology might be said to be 2 product of the
professed policy of promotion of the party autonomy that appears to be duly
entrenched in the scheme of section. 11. Judicial approach on the above matters is
not uniform and the same!!. At one place, the Apex Court has observed that “...since
umiike sub-sections (4} and (5) no period of limitation is provided in sub-section (6}
of $.11, the limitation of thirty days provided under sub-sections (4) and (5) can not
be invoked nnder sub-section (6)12. On the other hand, expression that ®...a party
may request the Chief Justice or any person or institution designated by him to take
necessary measure” has been interpreted to nclude request to the Chief Justice to
appeint arbitrator and his power to appoint arbitrator in pursuance thereof’*. There
is, also, a strand of strong opinion that limitation of thirty days is equally applicable
under section 11(6) as it has been interpreted and applied in cases involving sections
11(4) and (5)". The judicial approach on the aforesaid issues is almost settled. Yet,
it underlines the rising trend of judicial interference at different levels of arbitral
processes undermining the professed policy of party autonomy and minimal judicial
intcrference.

& Sectionf ordains that Judicisl Anthority shall . refer the parties’  to arbiration. And s5.
11(4) & (5) state that Chief Justice wnd bis designatc shall appoint arbitrators, Decisicn in
SBP & Co. v Paiel Engineering Lid., (2005) § SCC 616, has drastically changed the nabire
and scope of power of CT under 55,11 4), {5) and (6]

10 B. P Saraf & S. M. jhunjlumwats, Law of Arbitretion and Conciliation, 5th Ed, Snow
White Publications Pvt, Ltd, Munshai 200%, pp. 324-25

11 fd, pp. 295-298

12 Id., p. 295. Also ses, Subkas Profeces ond Markcting Lid, v. South Lastern Coalffelds Lid.,
AR 1998 MF 276

13 Jhid. Also see, Kokom Raitway Corporation Led. v Mehul Consiruction Co., AIR 2000 SC
2821, Para 5, referred i p. 313 of 5. K. Chawals, Law of Arbitration & Conciliotion, . 2rd
Ed.. Gastern Law House, 2004, . 313, that explains the rationale behind the similarity
Chief Justice’s power to appoimt arbitrators n ss.1 L{4)1(3) & (6), i.c., removal of obstacles
in appointing of abitrators

14 A threc Judge Bench of Supreme Comt i ACE Pipe line Contract (P) Lud. v. fharat
Petrolzum Corp. Lid, (2007} 5 SCC 304, has exprssed snch a view following Deder
Swiichgear Ltd. . Tata Fingnce Lid., (2006) 2 SCC 638
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CHIEF JUSTICE AND HIS POWERS

Chief Justice is a constitutional fimctionary and his office has a public character. It
avails high esteem, honor and dignity. 1t is self-evident that reference 10 the Chief
Justice is not to the Court of Chief Justice rather it is o the office of Chief Justice
ex-officie. He is to function within the framework of law as laid down by tbe
provisions of the Arbitration and Conciliation Act, 1996.The term *Chief Justice®
has reference to the Chief Justices of High Courts m comneciion with domestic
arbitrations and to the Chief Justice of Supreme Court in relation to “international
commercial arbitration™".

Institution of the Chief Justice has been expressly empowered to devise “scheme
as he may deem appropriate for dealing with the matters entrusted by sub-section
{4} or sub-section {3) or sub-section {6) to him***. However, the scheme framed by
the Chief Justice under the aforesaid provision cannot override any express or
implied norms laid down by the Act itself. The Chief Justicc or the person or mstitution
designated by him shall have due regard te the qualifications as required by the
parties through their argument and other considerations as are likely fo secure
appointment of an independent and impartial arbitrator. 1t is just an explanation or
clarification by way of special care and caution. Section 12 explicitly speaks of
these things. Another important provision states that the decision of the Chief Justice
o7 the person or the institution designated by him on the matters covered by
sections11(4} or 11(3) or 11(6) is to be final'’.

The term “final’ conld be ascribed several shades of meanings. 1n the ordinary
course of the things finality of declsion means and imphes that there is no provision
of appeal under the relevant statute at the level of its administration'®. 1t could, also,
be interpreted and understood that decision of the Chief Justice as a third party, 15
final in the sense that parties to the arbitration are not allowed to agree on other or
different set of procedure for appointing the arbitrators after failurc of the processes
covered by sections 11(2), (3), (4), (5) and (6)'*. Parties arc divested of authority to
appoint arbitrators with the filing of request with the Chief Justice or his designates
to appolnt arbitrators. For, the Act provides opportunities to the parties to ventilate
their grievances in this regard if there be any. In this backdrop it could reasonably
be inferred that meaning and scope of the term “final” 35 not of the magmtude as
explained by the majority opivion in Pate! Engineering Lid.

15 Section 11(12)
16 Section t1(H0) Ako scc infra n. 33 that explains the historics) hackground and purpose of
Scoton 11010}

17 Section 11{7)

18 Section 37 does not provide for appeal against the order passed by the Chicf Justice
appoimting arbitratoes

19 A barc glance at the scheme and structurc of section 11 reveals that parties are empowered
to agrec on the procedurs to be followed in the appointrmont of arbitrdors
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JUPDICIAL APPROACH TO THE NATURE AND SCOPE OF CHIEF
JUSTICE’S POWERS

Administrative Natare and Limited Scope of Inguiry - Existenice of a Primi-
Jaciz Case

Judicial opimion on the t2zue of the nature and scope of the power of the Chief
Justice to appomt arbitrators is deeply divided. A brief historical account of the
development of judicial approach to the matter has been rendered by an eminert
author®. 1n Sundaram Finance Lid. v. NEPC India Ltd ¥, an obiter observation
was made that the nature of power was not judicial. This observation was affirmed
by a Bench of two judges of the Supreme Court in Ador Samia (P} Ltd. v. Peekay
Holdings Ld 2. And the reason advanced was that ‘as the Chief Justice or his
desigmate nnder 5.11 (6) acts in admmmstrative capacity... it is obvious that this
order is not passed by court exercising any judicial function nor it is 2 tribunal
having trappings of 2 judicial authority™. Further, in Konkarn Railway Co_ v Mehud
Construction Co.?*, it was reiterated by a Bench of three judges of the Apex
Court that an order passed by the CJ, appointing arbitrators was an administrative
arder. The later two decisions were referred 1o a larger Bench by another two
judge Bench in Konkan Raifway Co. v. Rani Construction Co. Pyt Lid™. In
this way matter reached 1o a five judges Bench of the Supreme Court in Konkan
Railway Co. v. Rani Construction (P) Lid®. Reviewing the earlier decisions it
has been observed that “section [1 does not contamplate a decision by the Chief
Justice or his designatc on any controversy between the parties. The decision to
nominate an arhitrator is pet adjudicatory but admingstrative. Therc is nothing
section 11 that requires a party other than the party making the request to be noticed.
It does not contemplate a response from the other party. [t does not contemplate a
decision hy the Chief Justice or his designate on any coniroversy that other party
mey raise. The Chief Justice or his designate has to takeinto account the quaitfication
required of the arbitrator by the agreement between the parties and otlicr
considerations likely te secure the nomination of an independent and fmpartial
arbitrator also cannot lead to the conclusion that the Chief Justiee or his designate
is required to perform an adjudicatory function.

The only fimction of the Chief Justice or his designate is to fill the gap left by a party
or the two arbitrators and to nominate an arbitrator. The function has been left to
the: Chief Jnstice or his designate advisedly, with a view to ensure that nomination
of arbitrator iz made by a person occupying high judicial office or bis designate,

20 O, P. Malhotra & Indu Mathetra, Low and Proctiee of debitration and Concifietion, 2nd
Ed., LexisMoais Bunterworths, New Delho, 2006, pp.552-53

21 (1999} 2 SCC 479

22 (19993 2 S0 353

23 (2000 7 50¢ 21

24 (2000) & 5CC 195

25 AlR 2002 3C 778

16



who would take due care to see that 2 competent, mdependent and irpartial arbitrator
is nominated. It might be that, though the Chief Justice or his designate might have
taken due care to nominate an independent and unpartial arbitrator, a party m a
given case may have justifiable doubts about the arbitrator’s independence or
mpartiality. In that event, it will be open to that party to challenge the arb#irator
under sectioni2, adopting the procedure wnder section 13".2

MINORITY OPINYON IN PATEL ENGINEERING LTD.

SBFP & Co. v. Patel Engineering Ltd?¥ is a seven Judge Bench decision of the
Supreme Court on the issue of nature and scope of the power of the Chief Justice
and his designates to appoint arbitrators under section?1. A lone Judge’s dissenting
opirion agrees with Rami Construction (P) Ltd. decision that the nature of the
POWer to appoint an arbitrator is pure and simple administrative. It is not judicial or
quas judicial. The Chief Justice is to be prima-facie satisfied that conditions procedent
attracting exercise of his authority to appoint arbitrators exists. Decision in this
regard is not be made on merit undertaking a detailed enguiry extending opportunity
1¢ the opposite party. There is no duty to act Judicially thoogh it is to act fairly.
Section 16 provides in express and imperative terms that arbitral tribunal is vested
with the power to rule on its jurisdiction and also, to decide the existence and
validity of the arbitration agresment. Party apgrieved is free 10 seek remedy under
sections 34 and 37. The Chief Justice’s decision could be assailed under Article 226
of the Constitution and appeal against decision made there under could be taken to
the Supreme Court under Article 136. However, the High Court should chserve
self-restrain in exercise of its power under Article 226 of the Constitution. For, the
Arbitration and Conciliation Act, 1996, provides a defailed schemc of provisions to
safegnard the iawful and legitimate intercsts of the parties to arbitration. Remedics
available there under nmst be availed before approaching the High Court. 1t draws
support and sustenance from professed policy of party autonoany and mimrmal judicial
intervention as embodied in sections 5, &, 9, 1 4(2), 34, 36 and 37 of the Act. Section
16(1}is 2 new development illustrative of civil law approach to arbitration under the
Act,

MAJORITY QPINION IN PATEL ENGINEERING LTH.

Majority opmnion has ruled that the power exercised by the Chief Justice under
section 11(6} of the Act s not an administrative power but a judicial power. This
power could be delegated in its entirety by the Chief Justice of High Corzt only to
the judge of that High Court and by the Chief Justice of India to the another judge
of the Supreme Court. The Chief Justice or the designated judge will have the right
to decude the matter of jurisdiction, to entertain the request, the existence of a vatid
arbitration agreement, the existence or otherwise of z live claim, the existence of

26 5. K. Chawala, Laow of drfitrotion & Concifiation - Prartice and Procedure, ?nd Ed,
Eastern Laww Honse, FKolkata, 2004, p. 317
7 (2005) 8 5CC 18
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the conditions for the excreise of his powers and on the qualifications of the arbitrator
or arbitrators. As the order passed by the Chicf Justice or any other designated
judge of the High Court coucemned is of judicial nature, appeal against that order
would iie only under Article 136 of the Constitution There cant be no appeal agamst
the order of the Chief Iustice of Todia or auy other designated judpe of the Supreme
Court passed under section 11(6). The arbitral tribunal eonstituted without having
recourse to section 11{4} could decide all matiers as contemplated by section 16(1)
of the Act. Majority judgment is to have prospective operation. The decision in
Konkan Railway Corporation Lid. v. Rani Construction Co. L1d? has becn
overruled.

CRITICISMS AGAINST MAJFORITY OPFINION

I the scheme of the legal system of the coumltry majority decision forms part of the
law of the land and it has to have binding character®. However, it has invited
criticistms™. 1t has been termed to be case of judicial legisiation. Decision is said to
be in conflict with the settled canons of construction of statutes. Majority decision
irmplies that no dispute can be raised regarding the appointments made by the Chief
justice or his designate judges of Supreme Court and the High Courts, as the case
ray be, within the framework of law laid down by the Act. It has the effect of
deletion of numiber of provisions n all matters related with the arbiirator appointed
by the Chief Justice or the Judges designated by him. It would be sheer gucsswork
that a party to the arbitration can challenge, under sections 12(3) and (4}, the
continuance of an arbitrator appointed by the Chief Iustice or his designate judges
of the Suprerme Court and the High Courts, as the case may be, in the arbitral
tribunal despite having justifiable donbts about his independence and jmpartiality.
Similarly, an award made by the arbitrators appointed by the Chief Justice could
also, niot be assailed with reference to such arbitrators under section 34.

Majority decision has created two sets of arbitration laws within the Act itself,
One is to apply in case of arbitrators appointed by the Chief Justice and the other
where arbitrators are appointed without having recourss to sections 11(4), (5) and
(6) of the Act. In the latter case, provisions of the Act are to apply in prescribed
setting or the order. Tt nmust conform to the requirements of reasonable classification.
Once it is proved beyond doubt that appointment of arbitrators under sections 11(4),
(5) and (#) mevitably entails 2 mumber of benefits, like, decline in litigation, reduction
- cost of arbitration and specdy resolution of disputes, 1t would be genuinc and
justified to cffect necessary changes in the Act. For, it would not be wise and
beneficial to continue with two parallel procedires of arbitration despite the fact
that onc of them is comparatively not conducive te realization of the objectives of
the Act as the other one is.

it Supran. 4
29 Articie 141 of the Constitution
0 Supra an 20 and 26 at pp. 557-58 and 313-15 respectively
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There are several provisions® in the Act that involve enquiry mto the validity,
existence, meaning and scope of the arbitration agreement that constitute the
comnerstone of the whole ganmt of arbitration. Scetion 8 has been interpreted to be
confined to a sunmmary enquiry or to the prima facie satisfaction that arbitration
agreement exists™. Deiail enguiry could be made at other levels say secuonlé or
section 34%*. Under section 45 the judicial authority is to be satisfied that the
arbitration agreement is uot “null and void, inoperative or incapable of being
performed”. Almost same is the position under section 54. In the cases involving
determination of the scope of the power of the judicial authority, need of a limited
enquiry has been found to be valid™. Majority decision has been characterized as a
result of the common law approach and decisions upholding scope for limited encuiry
represent civil law approach towards arbitration, i.e., competence-competence™.

The Chief Justice and the judges of the High Cowrt or the Supreme Court designated
by him, as the case may be, perform judicial function in appointing the arbitrators.
The higher judiciary has been brought within the Act becanse of their expertise in
law and the respect and honor they command and avail in the society. It would be
aproper and against their status to provide for review of their decisions by the
arbitral tribunals and courts below the High Court and Supreme Court*.

Ta cope with the situation arising out of the parties failure to agree to procedure for
appointing arbitrators, failure of aiternative thercto and failure of the procedure as
apreed by the perties in this regard, provision of the interference by a third party
was being considered. Many options were discussed and uitimately Chief Justice
ex-officio was selected®. Basically, there was need of an independent mstitution or
organization to act as a third party to appoint the arbitrators. It reveals that judicial

31 Sections £, 9, 11,12, 13, 14, 34, 45 and 34

37 Agri Gold Exims Ltd. v. Shri Lakshmi Knits and Wovers, Civil Appeal No.326  of 2007
decided on 13 Tanmary 2007, reférred b in Aloke Ray and Dipen Sabhomawal, “Competence-
Competenee; An Indian Trilogy™., White & Case LLPFeb. 200601063

13 In P Gafapaihi Ragu . PV Raju & others, AIR 2000 5C 1036, a case was pending m the
Supreme Court During pendency, the parties concluded an arbitration agreement @ submit
the disputc to arbiteation. Their application for wieming the dispute to arbitration was
aliowed under scction 5. Asd, wimately award was made and approved Had a party to
the disputc not appointed an arbitrator, party spgrieved thereby might have requested the
Chief Justice of the concermed High Court te appomt arbirator, Then the High Court was
t0 hold 2 detaiied enquiry and decide the marers involved on mem.

34 Ihid. Ao scc, Shin-esin Chemical Co. v. Opdifibre Ltd., (2003) 7 3CC 618

35 Competence- Campetence, An Indion Trilegy by Aloke Ray and Dipen Sabharawal, White
& Case ILF, Feb 2006 ] 01063

16 Eiled/DSec.1] of the Arbiration Acthton o p.5 ofld Mot clear

i7 Thid at p.t1-12 “The initial draft of the Asbitration and Conciliation Bill had comtained 2
provision giving power to “wbitral institation® tc be potificd by the Govt. of India to
appoint wbitrators umder section 11, But question was which institution would render the
service. It was proposed to coostinte an independent body under the aegis of Ministry of
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frainmyg, experience and knowledee were not the decisive factors. Retired judges
of the Iligh Courts and that of the Supremne Court, distinguished lawyers and eminent
and erudite persons from the freld of trade, industry and business are, also, mvolved
in the arbitration.

Therefore, such grounds advanced for holding appoimment of arbitrator to be of
judicial nature are not tenable. Controversy veering around the expressions
*administrative” and “judicial” nature of the act of appointment of arbitrators has,
also, been exarmined by an eminent jurist m the context of the nature of process of
arbitration itself™. Arbitration is essentially a coniractual process of resolution of
disputes. Parties are free to agree on the procediwe of the constitution of their
private court, Institution of the Chief Iustice is employed to perform a function of
the same nature. So, it is momaterial and unwarranted to attract controversy over
the nature of the power to appoint arbitrators.

CHIEF JUSTICE’S POWER TO APPOINT ARBITRATORS AND
NATIONALITY OF ARBITRATORS

Section 11{1) refterutes the professed policy of party autonomy in terms of
appointment of the arbitrators. So long as parties have not agreed otherwise a
person may be appointed as an arbitrator irrespective of his or her nationality. 1t s
of peneral application and covers arbitrators appointed by the pertics as well as the
third arbitrator called the presuling arbitrator. Parties” failure to agree ou the matter
of natiomality would not create any problen. But, their failire in not appointing
arbitrators according to their agreement pertaining to rationality of arbitrators would
pose problems of lepal nature.

There is nothing in express in the body of scction 11 to the effect that party feeling
aggrieved of it, conld approach the Chief Instice or his designates to appomt
arbitrators of nationality as per terms of the agreement between the parties to the
effect. Logically help can be sought from section 11(6) as interpreted and explained
by majority opinion in Patel Engineering Lid. And, afier being satisfied of the
existence of the conditions precedent for exercise of power there under, the Chief
Justice or his designate is boand to act accordingly, i.e., to appoint arbiirators of the
nationality as agresd by the parties,

However, the scheme and structure of section 11(9) do not completely conform to
the premise developed above. Section 11(9) is coufined to the ‘international

Law and Justice, Bat @t was @ tne consummg process. Hence af Calonta meeting of Law
Ministers, the provision which provided for ‘arbizal instiution® to be aotified by the
Govt, of India was reptaced with “Chisf Jusboe or any person or msiiuiion dosignated by
him™........ B was theught that Chief Justice wookl designate an mstitution of credibility to
function woder this provision In sub-zection (10) the word “scheme” was uscd to ndicatc
thas.

i3 Fupre n. 20, pp. 565-562
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cormercial arbitration.” Power given thereby is of directory and discretionary
nature™ and could be excreised only in appointing the sole or the presiding arbitrator.
1ts rational implication is that the said provision has very Hmited scope of application.
As, there is no express provision for the situations and contingencies Fying bevond
the scope and ambit of section 11(9), it appears quite logical and reasonable to
import application of section 11(6) to deal therewith.

CONCLUSION

It ernerges from the ahove that judicial opinion is divided on the issue of the nature
and scope of power of Chief Justice to appoint arbitrators under section 11 of the
Arbitration and Concliation Act, 1996. Broadly, this state of fact is represented by
the majority and minority opiniens expressed in SBP & Co. v. Patel Engincering
Co. Majority opiniom bas invited criticisms. In cases involving appointment of
arbitrators made by the Chief Justice, many of the provisions like sections 16 and
34 areuot to have any application. It is against the settled principles of mterpretation
of statute and has been termed to tamtamount to judicial legislation. History of
wncorporation of expression “Chief Justice or any person or jostitution designated by
bim” in section 11 leads to the conclusion that mstitution of the Chief Justice has not
been preferred simply because of its knowledge and expertise in law. It is for the
Teason that it voimmands great respect and honor as an independent and honest
mstitution and would create confidence in the people in the systern of arbitration
and faimess in the appeintment of arbitrators. Decision reflects the conflict between
scope of judicial interference ou the one hand and competence of arbitral tribunals
and party autouomy on the other. Decision needs to be reviewed. Controversy
shouid be clinched by appropriate legislative mmeasures.

g In Deiphin Intanationa! Lid. v. Rorak Enterprises fne., {19581 5 SCC 724, word Ay as
uzcd 1 section 11(9) was mtaproted to mean, *shall’, ic., of imperative nature. However,
approach has changed m Malaysion Airlines Systems BHD (I} v. Stic Travels (P} Lid.,
(2001) 1 SCC 509 and power has boen construed to be of dircotory nature
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NOTA Ensures Right to Secrecy Not Right To Reject

Prof. (Dr) Isheeta Rutabhasini*

History stands testimony to the fact that no other movement has aroused more
emoticns than the movement of Desmocracy. Owing its origin to the Greeks, it has
developed through the Puritan Movement in England in the 17 century and achieved
rnass appeal through the American War of Independence and the French Revolation
in the 18" century. The world rallied behind two ideological camps and faught two
warld wars, ironically encugh to prove that one was a better democrat than the
other. The call given in the 20® century was to make the world safe for democracy
and interestingly we are still struggling to endorse the best format. However, during
the eaxly 19" century Bentham and John Stuart Mill laid the theoretical foundations
of adult franchise and pleaded for representative form of government'. Beatham
was of the opinion that democracy protects people from arbitrary and repressive
governments., Hence, the essential features of a thriving democracy wonld be
universal franchise, secret ballot, free and periodic elections, and freedom of speech,
expression and public opimior’.

India like many other countries who freed themselves from the shackles of
colonialistm, adopted a constitutional democracy as its inherent premise of
goverpance. The determination of tnandate for ruling would be solely reliant on the
conduct of a free and fair election. Hence, the absence of the confidence of the
people in such a system would endanger the feundations of a healthy democracy.
Qver a period of time, elections becarne the most legitimate procedure of nation-
building particularly in a sulti-phralist society with a high degree of heteropeneity
in its culture, religion, language, caste and class®. The purpose was to build a united
India which was fragmented by the Britishers particularly on the basis of religion
and caste. But the practice of democracy was far from the reality cotceived by the
makers of the Constittion. Comamnalism and casteism have been regularly used
eithﬂrtommetupnwerortocnminucmmaininginpower.ThEStmdmjrhﬂ
further divided the people and has disturbed the fine balance of democracy. Major
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National parties have lost the faith of the people, state and regional parties are on
an increase. Rather than providing a stable and united India, we have moved towards
divisive politics creating instabillty of govertmment resulting in frequent cections and
hung parliament/assemblies.

Further it was observed that the people of India were fast Yosing their interest in
elections and the percentage of voter participation was declinmg with every General
Election, so much that parties have formulated majority government with vote-
share of Jess than fifty percent. There has been huge difference in the percatage
of participation in various states, and also of participation of men and women. Non-
voting is Common ameny women and particularly in the rural areas. Apathy towards
voting is also common amang voters of lower mcome groups, illiterates as well as
the elites.

A low voting turn out is an indicator of people not having faith mn the system of
representative goverament. Many a time, it was argued that we should introduce
compulsory voting in India. But this step has never been possible as it s only a
statntory right pranted on a voluntary basis. Since right to vote i8 derived from
Article 19 of the Constitution where a citizen has a right to free expression, the
citizen equally bas the right not to express himself. There is also the availability of
right to privacy under Article 21 of the Constitution. So, compulsory voting capnot
be introduced as a mechanism to ensure a good voting turnout, Therefore the best
alternative to lurc peopte to the polling booth is by increasing the awareness among
the illiterate and backward masses about the value of voting. There has also beena
call by the election commission through various print and electronic media
advertisemenis for the informed and elite voters to come out and register their
dissatisfaction.

The Conduet of Election Rules, 1961 gives the citizens the right, not vote for any
candidate, through Scction 49(c). This section finds utility only with a section of
well-informed voters, who can have their fingers inked and then convey to the
Presiding officer that he/she does mot wish to vote for any of the candidates
mentioned in the EVMSs and this is recorded in a register. This move inmiplied that the
voter openly declares that he/she is rejecting the candidates. In a long pending
petition filed by PUCL, an NGO, onintroducing negative votiny, the Supreme Court
in its Judgment in September 2013 provides to citizens now the right 1o a secret
ballet even whilc exercising his right to reject all the candidates by providing the
new pink button®. This has been immediately accepted and implemented by the
election commission in the recent State Assembly elections conducted in various
states in 2013.

The proposal was made first by the Election Coromissicn in December, 2001 during
the terure of JM. Lyngdoh and then again reiterated by CEC T.S. Krishnamurthy

4 PUCL v. Union of India, (2013) Indlaw 5C 641.
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in July 2004, The matter was finally decided when a PIL was filed by PUCL and
the Supreme Court delivered its historic judgment in 2013. The governrment has
however maintained that the writ was not maintainable as ‘right to vote’ was ncither
a fundamental right nor a canstitutional right but only a statutory right. The Supreme
Court has maintamed the statss of right to vote as a constitutional right and not a
fimdamental right per se. Since going to a polling booth and casting the vote
tantamount {0 ane’s expression of interest as provided under Axticle 19(1)(a) which
is a {undamental right. Hence the Supreme Court was well within its ambit of
justification in accepting the writ petition under Article 32 of the Constitution, The
Chicf Justice of India, P. Sathasivam pointed out that provision for negative voting
sends a clear signal to political parties and their candidates as to what the electorate
thinks about them.

The court has cited that various countries have already adopted 2 provision for
neutral protest or negative voting and hence it would strengthen Endian democracy
by miroducing the right to reject. Those who did not participate in elections earlier
were considered as dissatisfied voters will now turn up to register their dissent.
This according to the court would ensure the following®:-

a)  Those voters who were dissatisfied with the ehoice of candidates and were
not turning up for voting would now come forward to register therr dissent.

b)  The Conduct of Elections Rules under the Representation of Peoples Act,
1951 breached the Fundamental right under Artiele 19(1)(a). Whether the
candidate votes or does not vote, secrecy has to be maintained. 1o the current
situation it was breached as one had to register his dissent with the Returning
Officer. Therefore a voter who decided not to cast his vole was treated
differenily and allowed the clause of secrecy to be-viglated, This was construed
10 be arbitrary, usreasonable, and violated the right to secrecy i vipting implied
under Article 19 of the Constitution. 1t is also vltra vires of Scetion7¢ {d) and
Section 128 of the RPA which violated the right not to vote and also demied
the right to secrecy in voting®,

The court has thus sought to incorporate a new button in the EVMs that wili register
hssatisfaction in the same manner as it has been used so far to register satisfacton,
When a vote is cast, a high- pitched beep sound emanates from the machine which
15 an indication that a cortect vote bas been cast. But in case a voter decides not to
cast bis vote In favor of any of the candidates mentioned on the EVM and hence
Goes not press any of the button then the same sound will not emanate from the
machme. This is enough of an indication that an invalid vote has been cast and the

5 Fri A
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rules of secrecy have been compromised Therefore it was pertinent that the EVMs
carry the buttons in the same machine far voting and also for non-voting 1o ensure
secrecy.

COMPARATIVE POSITION OF NOTA IN OTHER COUNTRIES

India would be the 12* country to add NOTA to its Election Rules .Jn USA only the
state of Nevada has given the option of NOTA since 1975. The validity of such an
option was challenged and declared unconstitational by the district Judge but was
later overturned and reinstated as an option. All other states in USA treat blank
votes as invalid votes. In UK, a pohtical party named No Candidate Deserves My
Vote was established in 2000 to pressurize the povernment to introduce a Bill in the
Parliament to include the option of NOTA. There is still a pressure built in U.K to
incorporate NOTA. in the General Elections of 2015. Russiz had granted NOTA as
an option to its citizens but has withdrawn this since the year 2006. The other
countries which have provided this option are France, Belgmm, Greece, Braazl,
Bangladeshand Pakistan. Pakistan wanted to implement this gystem in 2(H 3 general
clections but bad scrapped it at the last moment due to paucity of time. The most
interesting option is that which is available in Colombia. In 2011 the elections for the
post of Mayor was conducted again as majority of the voters bad pressed the
NOTA button, rejecting the only candidate. The candidate had only received 37.19
per cent of votes against 56.7 per cent of votes which rejected his candidature”,

The Supreme Court judgment is silent about the mnpaci of using the NOTA batton
that has got added to the EVMs. 1t has only ensured sectecy to the voters by giving
an additional pink button to register his dissatisfaction over the choice of candidates
by various political parties. This was so far registered by the returnmg officer m a
separate register, thus denying the voter the right to secrecy in expressing their
dissatisfaction. According to the former Chief Election Commissioner $.Y. Quraishi
the Supreme Court in this judgment has given ‘the right to register a negative opimion™,
This pravision by no means suggests that the candidates m a eonstituency would
stand rejected if they get votes which are quite less than the number of votes cast
in the NOTA buttop. To quote Mr. Quraishi, “Even if there are 93 NOTA votes ont
of a total of 100, and candidate X gets just one vote, X 1s the wirmer, having obtained
the only valid vote. The rest will be treated as invalid or ‘no votes’,”. The only
relevance of adding NOTA to the conduct rules would be to “ensure secrecy of the
volter wanting 16 make a choice that amounts to abstention and also to ensure that
nobady casts a bogus vote in his place™.

One issue which stands clear iz that NOTA would put pressure on political partics
to nominate only good candidates with elean background. The court has refrained

¥ Karishma Kuenzang, “the right to aot voe™, The Sunday Express, Mow Delhi 66h Qctober,
2013, p.}2

g “NOTA, apticn does oot mean Hight to rejoct and won’t affet clection resulis, says fommer
election commissiomer™ Indian Today onlme, New Dehi, 3ed Qotober, 2013
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itself from commenting on Tight to reject as the petition filled by PUCL demanded
NOTA. and not the right to reject. But a pascent party introduced in 2012 by the
name of Aam Aadmi Party (AAP) has a different opmion of the pink batton on its
official website. 1t suggests that if right to reject button gets a majority of votes, the
dlections to that constituency will be cancelled and fresh elections will be held
withic a month, The parties and candidates rejected in the cancelled clections will
forfeit their right to contest again i the re-eloctions. The AAP has made a stonning
debut in the Delhi assembly elections. Having decimated Congress by defeating
their Chief Minister i the New Delhi constituency, it lost out on one of its prominent
members by a wafer thin margin of 326 votes. Interestingly the number of votes
cast in this constituency under the NOTA option was 528 votes. The fear of being
rejected is also highlighted by the notice served by the Election Conmmission on
senior Congress leader Ajit Jogi for allegediy misleading the tibal voters over the
pew button on the EVMS. He is reported to have advised the tribals not to press the
button on the EVMs as they would suffer electric shock'. The Govemment of
Tndia has maintained its stance that the petition filed by PUCL is not raintainable
as the right to vote is neither a fundamental right not a constitutionat Tight nor a
common Jaw right but is a pure and simple statutory right. Fartber the meaning of
election according to section 2(d) of RPA means to fill a seat and it cammot be
interpreted as an election pot to fill a seat. The Supreme Court in its various
judgments' has clearly distinguished right tovote and freedom of voting as a variant
of freedom of expression. The crux of the judgment is that right to vote is a statutory
ﬁghtbutﬂndecisimtakﬂnbythﬂmteraﬁﬁvaifﬁngmacredmﬁals of the candidate
either to vote or not is his right o expression under Art. 19(1)(a) of the constitution.
Hence, the wit was rmaintainable and the court had to decide on the issue of secrecy
only. The right not to vote i5 available in the conduct rules but ireats the voter
differently in requiring registering his vote of dissent and s therefore arbitrary,
unreasonable and vialative of Art.19.

IMPACT OF NOTA IN ASSEMBLY ELECTIONS OF 2013

The first test of NOTA button was put to use by the Election Commission immmediately
i1 the five states which went for assembly elections in 2013.The popular perception
that pressing the button would amount to rejection of candidates was dismissed as
it had uo impact on the election results. But it has definitely seat out strong MEssages
in states like Madhya Pradesh, Rajasthan and Chhattisgarh that people are
dissatisficd with the process of governance in most of the interior parts of the

0 http=/fwerw. samadeviparty.ong/page/rightinreiect! a5 visited on 27th November 2013, 11.30
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couptry. The option for the exercise of this button was perceived for educated and
well-informed voters but the maxirmm usage of this was seen iz the naxal-dominated
areas of Chhattisparh which registered 4.4% of NOTA votes'?. In Kawardba,
Khatragarh, Khallari and Dongargaon constituency of Chhattisgarh the victory margin
was far less than the votes polled under NOTA. It is also reported that the Maoists
have been encouraging the pecple in the constituencies of south Chhattisgarh to
exercise the NOTA button'3. The swing in the election resnlts and the neck-to-neck
contest between the two major National parties suggest that in many constifuencies
that have recorded a close contest, NOTA votes have exceeded the victory margin.
In the Laslot constituency of Rajasthan the victory margin of the wmnning candidate
was 500 votes where as the number of NOTA voles were 4000 Similarly in the
Gongumda constituency of Rajasthan the NOTA votes polled were 5893 and the
victory margin was by 3345 votes. 1n Madhya Pradesh, BJP's Parul Kesri won by
a thin margin of 141 votzs and the votes polled under NOTA were 1500, In the
Rewa constifuency of M.P the BSP’s woman candidate lost against BJP by mere
276 votes and the 2215 voters had opted for NOTA™. it was utter surprise to the
major parties that the tribals wonld have been aware of sech a provision so quickly
but it is for everyone to take note that no sooner had the Snpreme Court given its
judgmment the Election Cornmission was ready to implement it and had given wide
spread publicity for participation in elections, even if it meant registermg themr dissent.
The Supreane Court stands vindicated in its stance in entertaining the petition by
PUCL as Mizoram bas recorded the highest voter tum-out of 30% and NOTA has
been exercised widely even in the states which are not so developed. Hence to
conclude in the words of the court on negative voting, “A voter may refrain from
voting for several reasons, including the reason that he does not consider any of the
candidates worthy of his vote. One of the ways of such expression may be to
abstain from voting by not tuming up at all, which is not an ideal option for a
conscientious and responsible citizen. Thus, the only way by which it may be made
effectual is by providing a button in the EVMS to express that right. This is the basic
requirement if the lasting valnes in a healthy democracy have to be sustained, which
the Election Commission has not only recognized but also asserted™”.

12 M. Rajsekbiar and Avinash Celestine, “WOTA shows all not well m Tribal belis”, The
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Constitution, Human Rights and Social
Democracy in India-Revisited™

Prof. (Dr.) Alok Misra*

CONSTITUTHON AND THE HUMAN RIGHTS

Humano bemgs started leaving the forests disagreemy with the Law of fungle shor
seven thousand years ago. They invented potter’s wheel and systematic agriculturs
initiating the development of civilization. Gradually, th:e Rule of Law started developing,
leaving the Law of Jungle in the backgrenmd. It has taken about five thousand years
to replace the Law of Jungle and Rule of Individual by the Rule of Law. In Indian
context it fimally happened when the Rule of the Constitution came into existence
for the first time in Indian History when the Constitution of India, ene of the greatest
inrpvations ever done in the field of constitutional jurisprodence, was prormilgated.
From that day the Rule of Legal Technology started getting established replacing
the individual on the throne.

"T'he Constitution is defined as a docuament which provides fundamentzl and supreme
principies for the governance, administration and management of a country and the
nation. The first Republic Day ie. 26™ January, 1950 was of signal importance in
the long and contimuous history of India. On this day people of Iodia placed the
Constitution on the throne of the emmperor of India with profound sacredness and
respect, replacing the rule of an individual whether a foreigner or a native. From this
day the rule of the Constitution and law started ou India. The Constitution of Inda is
the ruler of India. No one is above the Constitution. The President of India aided and
advised by the Council of Ministers performs the duty of custodian of the Constitution,
He takes the path of preserving, protecting and defending the Constitution. The only
ground for the impeachment of the President provided in the Constitution is the
vielaton of the Constitation i.e. violation of his oath and diety. The Parliament is the
creation of the Constitation and functions as per the provisions of the Constitution,
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The Supreme Court is the sentine] of the Constitution.

The Constitation of India is a legal, pohtical, social, cultural, economic, national,
mternational and hurreme document. Some scholars have also termed it as a spiritual
document also because it aims on the multidimensional evolution of a human being
individually and also collectively. The Constitution of India does not subscribe the
ideology or philosophy of any single mdividual. We find reflection of the ideas and
hurnanism of Swami Vivekanand, Mahatma Gandhi, $hri Jawaharlal Mebm, Karl
Marx and many of our national and interpational ancestors. 1t is based on well
defined and accepted principles of constitutionalism 1t is a rational legal document.
It 13 one of the most modern, longest and lengthiest constinmions of the world. ltis a
very caring document by its nature. The commitment of establishing a welfare siate
is the spirit of this document.

According to Learned Prof. P.M. Bakshi, the Constitution operates as a fundarental
law. The governmental organs owe thelr origin to the Constitution and derive their
aithority ffom, and discharge their responsibilities within the framework of the
Constitution, The Union Parliament and the State Legislature are not soversign, the
validity of a law, whether of Union or State, is judged with reference to their respective
Jurisdictions as defined in the Constitution. The Judiciary has power to declare a law
nnconstitutional, if the law is found to have contravened any provision of the
Constitution.!

Speaking in the constitucnt assembly with regard to the Objectives Resolution Ecarned
Prof. 5. Radhakrishnan said, ... We cammot say that the republican tradition is foreign
10 the genius of this country. We have had it from the beginning of our history, When
a few merchants from the north went down to the south, one of the Princes of
Deccan asked the question, who is your King? The answer was, some of us are
governed by assemblies, some of us by kings. Panini, Megasthenes and Kantilya
refer to the Republics of Ancient India. The (ireat Buda belonged to the Repubhe of
Kapilvastu. Mnch has been said about the sovereignty of the people. We have held
that the ultimate sovereignty rests with the moral law, with the conscience of humanity.
People as well as kings are subordinate to that Dharma, righteousncss, is the king of
kings. [t is the ruler of both the people and the mlers themselves. It is the sovereignty
of the law which we have asserted™

During this historical period of Indian istory deep sentiments were expressed by
the their new and dynamic British Prime Minister of the Labour Party, Clement
Rechard Attlee. He had sard on March 15, 1946 in a speech, “In the mass of Asia,
an Asia ravaged by war, we have one country that has been seeking to apply the
principles of democracy. | have always feit myself that political India asght be the
light of Asia...nay, the light of the world, giving to its distracted mind an intepral

! The Censtitubion of indiz by P.ML Bakshi, Nimth Edition, 2000, Tlniversal Law Publishing
Co. M. Lid., New Dclhi
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vision and to its bewildered will an vpward direction.™

According to Shri Alladi Krishnaswarmi, preamble is very heipful to understand the
policy and kegislative intent. Jt expresses “what we had thought or dreamt for so
long™.

According to Learned Professor M.P. Jain of Delu University unlike the Constitutions
of Australia, Canada or of the United States of America the Constitution of India
was an claborate Preamble. The purpose of the Preamble is to clarify that who has
made the Constitution, what is its source, what is the yltimate sanction behind it;
what is the nature of the polity which is sought to be established by the Constilution
and what are its goals and objectives. The Preamble gives 2 direction and purpose
to the Caanstitution. 1t outlines the objectives of the whole Constitution.

Learned Prof. J.N. Pandey of Allahabad University has mentioned that the preamble
declares in unambiguous terms that it is the people of India who have adopted,
emacted and given to themselves the Constitution. It declares, therefore, that the
source of authority under the Constitution is the People of India and there is 20
snbordination to any external anthority. Obviously, the sovercignty in Indian Political
System and Comstitution lies with the people of India.?

Human rights are enshrined and murtured because they are the comer stone of the
multifold development of human personality and hence social and national personality.
India had been a dynamic member of this international campaign of rights ffom the
inception of U.N.Q. and promuigation of U.N. Charter of Human Rights on 10%
December, 1948. It was fortunate that the Indian Congtitution was prepared soom
after the taming point of World History that is the Second World War and the
consequent founding of the United Nations Organization with its Charter enforced
from 24% October 1945. The U.N. Charter of Haman Rights also got implemented
on 10" December 194% when the Constituent Assembly of India was drafting the
Indian Canstitution. The idcals of these two Charters were embodied in Indian
Constitution and the domestic and foreign policy (Article-31) was attuned acoordingly.

Human Rights are the means to achieve the ends of democracy. They are hiuman
responsibilities. When and wherever they are violated people are the victims, They
and their families need practical beip. They are the touch stone of democracy and
development of the civilization and society.

With the establishment of the United Nations Organization on 24* October 1945,
the process of globalization started in all walks of life for the maintenance of
international peace and security, liberalization being the tool and method for achieving

3 Constiuent Assembly Debates, Vol I[, Pp. 253-63 quoted from the speech of Prof S
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it. The first half of the 20™ cenhry was a cruclal stage in the history of world
civilization. The Great War and the World War humbled the cgo of mighty dictators
and arrggant nations. The emergence and fagture of communism reformed cruds
capitalistn pushing i mmto very deep infrospection, nitamately leading it to the anerpence
of democratic capitalism and democratic socialism. The emergence of Welfare
Jurisprudence has chanwred the entire orientation of the nember Staies, Glohal
standards evolved with regard to organized nationalities of the member nations.

The Universal declaration of Hnman Rights, 1948, reflected the needed protest
against thovsands of years of oppression and exploitation of man by States, aroups
of other men. In the words of Dag Hammarskjold, ¢ late Secretary General, United
Nations Organization on Human Rights Day, December 10, 1936 ; “The Declaration
18 no formal treaty. 1t is a declaration of roan’s faith in himself, of his belief in human
dignity, of his aspiration towards a moral order. It sets forth in words of rights and
freadoms which are man’ greatest gifts and which those in power are pledped to
promote. When these are denied, and the dignity and worth. of the human person is
forgotten, there can be no peace.”

THE PROTECTION OF HUMAN RIGHTS ACT, 1993

Pursuant to the direction enshrined in Article-51 of the constitution and international
commitrnents the Parliarnent has passed the Protection of Human Rights Act, 1993.
The Act provides for the setting of a National Hurnan Rights Commission and Human
Rights Courts to meet the growing concern for human rights n the country and
abroad. Similar commissions may be set np in the states also. It would not be
mandatory for the povernments of the states to constitute ianan rights commissions
of the states. The National Human Rights Commission started functioning from
1993. The provisions of the Act are applicable to the armed forces and the State of
Jamrnn and Kashemr. However the action taken against the personnel of the armed
forces for violations of human rights will ot be made public as it will affect their
morale in dealng with anti-social elernents.

The National Human Rights Conweissiens will kave powers to go inte instances of
neghgemce on the part of public service personnel in preventing violations. The anmal
report of the Commission along with the action taken report by the union government
will be presented in the Parliament.

The background of the forefathers of the modern Indian Renascence and the Freedom
Movermnent also constitute the set of ideals in the Constitution. The rational outlook
of Raja Ram Mohan Roy, the first modern man of India, the reformative wrge of the
tamily of Tagores, the youthful dynammsm of Swarni Vivekanand, the first youth
lcader of lndia, and the seasoned as well as high ideals of numerous ficedom-
fighters are reflected in the Indian Constitution. It is noteworthy that Indian
Constitution not only incorporated the hest politico-legal concepts available at that

& Teaching Human Rights, United Mations (Seccnd Editim, 1963), Now York, p35.
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time on the globebut also took care to attune them in the kaleidoscopic panorama of
multi-dimensional Indian Culture. It is a wonderful innovation in the realm of
Constitutiona! Jurisprudence. Furiher, it is being progressively interpreted by the
Judiciary.

The Constitaent Assermbly of India consisted of not only great nationalists but also
very seasonad freedom fighters. They were not only political leaders but patricts
with very deep knowledge and understanding of global and national life. The membexs
of Comstituent Assembly had underpone a long process of training and hard work
The qualitative composition and the evolution of this body through the process of
national struggle of independence was the most fortunate aspect which has provided
unique resilience to democracy in India during the last sixty years. This body did not
come into existence by the stroke of any executive order to write the Constitution
but it was a body of peopic with great learning and vast knowledge of las, who had
experienced the pleasure and pain of knowledge related to hard realities of India
and the satisfaction of happiness of future generations.

The galaxy of fresdom fighters representing maltions of lodians, assembled in the
form of Constituent Assembly for the fivst time on 9" December 1946. Un 13
December 1946, Pt. Jawaharlal Nehru moved his “Objectives Resolution’ for the
Constitution. ? Mr. K. M. Munshi termed this Resolution as “the horoscope of Sovereign
Democratic Republic of India’. In a span of about three years, the longest known
Constitution in the world was prepared and enacted. The Indian Constitution was
prormulgated on 26" January, 1950. The reason for its promulgation on this particular
date was that 26% January was a Jandmark in the histary of freedom struggle. After
Labore pledge Indians cclebrated their Independence Day on 26™ January, 1930
onwards every year, thongh India got freedom on 15 Angust 1947, So, the
Constituent Assembly decided to commence the constitution on this datc, naming it
the Republic Day.

Scicnce in application is known as Technology. The object of Techmology and Science
is the welfare of humanity and the living world. Similarly, various walks of huroan
life exstwhile “Hurnanities’ and now systematized as “Social Sciences’ such as Political
Scicnce, Sociology, Economics, Law, Philosopby, Psycbology, Amthropology, History
atc. aleo aim at welfare of life. All these branches of Jearning and research aim at
the search for truth whicli by knowing and practicing, the real happiness and well-
bemg can be achieved.

Science and technology can explare the truth relating to matter. But the human life
is ot simply one dimensional that is related to matter. At least there are two other
dimensions that is the soul and the Supreme Soul. The trath relating to the matiet,
sout and the Supreme Soul as well as the refation among these three dimensions is
mvestigated by the subject Philosophy. Indian philosophers have been searching this

7 Consticat Assembly Debates, (1947), 304
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truth from ancient tumes and 15 this respect Indian Culture has a unique place in the
world because way-back around 800 B.C. the learned Sages defined ‘sonl” and its
attributes in “the Bhagwad Geeta®. ®

This quest of knowledge and. truih 15 weli-embodied m the Constitution of India
when they aim at higher moralities like justice, liberty, eguality and fraternity. The
Constituent Assembly adopted the phrase “Satyameva Jayate”, Truth alone triumphs
from the Mundaka Upnishad m the National emblem of India. Due empbasis has
also been given to Dharma-Chakra in the National emblem signifying enforcement
of Dharm, comrastingly different from its English translation that 13 Religion. In this
sense Indian Constitution i5 really a philosophic as well as a spiritual document. In
the National Anthem also there is an uvocation to the Dispenser of India’s destiny
praying for his blessings.

CONSTITUTION AND SOCIAL DEMOCRACY

An outstanding feature of Indian Constitution is the inchusion of both justiciable and
nun-justiciable right that is Fundamental Rights, Directive Principies and Fundamentaj
Duties. The rnakers of the Constitution believed that even if'some rights nay remain
iegally non-enforceable, they will operate as moral restraints on the Government in
future and shall provide the definite orientation to the policies of the Government,
ensuring the compliance of the manifesto of the fieedom struggle and shall fuifilt the
requirement of Law of the land to be organic, liolistic and all pervading as a real tool
for secial development.

The philosophy behind the Directive Principles of State Policy 18 ¢lear and candid.
Besides both Article-12 in Part-111 znd Article-36 i Pan-IV of the Constitution
clearly enshrine the components of the State. “The State’ clearly incorporates also
the ocal authorities besides Union and State authorities. This provision clearly brings
the Local authorities also under the moral obligation to comply with the Directive
Principles. In fact, Part-IV constitutes the edifice of philosophy of the “Welfare
State’ in the Indian Constitution. A significant objective i the Preamble and Part-1V
15 to scoure social democracy also besides political and economic democracy.

In fact, the concept of taking democracy to the grass-root level should not stop itself
by taking it only up to village level by providing constitutional status to village-
panchayat, rather it should reach the level of the family in tho form of farmly
dernocracy, because it is not simply the village in rural area and ward in urban area
which constitute the basic unit of the social system but it is the family which constitutes
umversally the basic unit of the social system. In this context it is further to be
emphasized that the national, state, regional and local policies wAll net be able 1o
bring real fruits unless and until the policies of the farmly are attuned to the policies

8 The atiribuics of the soul bave been described in “The (Geeta™ canto Second @ Shikokzs XX
to XXX, “Nacnam chindanti shasrani, pasnam dahati gavakah; Na chacnam kledavantyapo,
na shoshayati margtabh ™ Shioka 32001



of the State such as the policy of the size and structure of the family, policy towards
children of the family, policy towards nourishmesit and nurturng of child in a family,
educational policy in the family, economic policy, matrimonial policy of the family
attumed to dowry less marriages etc. housing policy, policy of progressive attitude
towards the reception of new technologies, policy for the care of old people and the
welfare policy of the family towards society etc. In this context the democracy
within family, micraction and detiberations between members of different age-proups
of the family, absence of imposing things on others ete. will prove to be the Teal
accompbshment of a welfare social systemn.

Obviousty, it is not only the task of Brahmeo Samaj, Prarthna Sarnaj, Arya Samaj,
Ram Krishna Mission, Bandhva Mukti Morcha, People’s Union of Civil Liberties
and People’s Union of Democratic Rights to fight tooth-and-nail for socio-religlous
seforms and that also against the politicized post-Nehruvian State for reforms. 1t is
not only for non-governmental organizations to strive for such reforms but also the
State should adopt such a sprit. Further, the State cannot relinquish its responsibility
of bringing about socie-religious reforms under the pretext of secularism and it is to
be emphasized that religion or religious system is also a social institution which 1s
also required to be directed on scientific lines for furtlier and cannot be taken as
something untonchable.

Article-37 of the Constitution declares that the Directive Principles of the State
Policy shall be fundamental in the governance of the country and it shall be the duty
of the State to apply these principles in making laws. The makers of the Constitution
firmly believed that besides the moral sanction behind them there is political sanction
also. Dr. B.R. Ambedkar stated in the Constituent Assermbly that *1f any Governmet
ignoves them, they will certamly bave to answer for them before the electorate at
the election time.™ Obviously, the credibility of the Government is directly selated to
the Directive Principles of the State Policy and if the Governmment fails to implement
thern, they are powerful instruments in the hands of the opposition, media, academics
and other iustrumentalitics related to the public opinion. In fact, the executive and
legislative actions cannot be in contravention to the Directive Principles.

The Adviser to the Constitucht Assembly on constitutional matters, Mr. B.N. Rau
believed that these directives are maral precepts for the authorities of the State and
they have at least an educative value. In fact, the political parties and political leaders
on the one hand, the bureaucracy and it licads on the other bave virtually lost the
commitment towards studics on their part, of being leamed and being people of
vision. In fact, they have also forgotten their role as teacbers of political philosophy
and political education. Unfortupately, it has come to be believed that it is only the
academics wlio are supposed to educate the people. In fact, the task of educating
illiterate miifions of Indians is the responsibility of politicians through mamsmoth railies.
The spirit of the Preamble and the Directive Principles can be put before the people

9 VI {onstiment Assembly Debates 49, 476,

34



in such rallies which should tzm into socio-political rallies rather than mad-slinging
political rallies at least by the opposition parties to rnake the party in power mors
respongible for sucli constitutional commitments. Dr. Ambedkar had clearly staied
in the Constitutiona! Assemnbly that in democracy where a Government in power
rests pn popular votes can hardly ignore these principles while shaping its policies.
According to Dr. Subhash C. Kashyap, an exmnent Advocate and Consultant on
Constitutional Law, “Most of the secio-economic rights of the people have been
meluded under this bead.” *® That is Directive Principles of State Policy.

The Directive Principles have been broadly classified under three heads. First,
Directives of Social and BEconomic character; Secondly, of Social Security character
and Thirdly of Comrammity Welfarc character. The Supreme Court of India observed
in Kesinvemand Bharri v. State of Kerala’ that the Directive Principles draw their
basic inspiration from the concept of a Welfare State.

According to Prof. 8.N. Dlivani, “The Constitution aims at the creation of new legal
nortns, social philosophy and economic values whicli are to be affected by smiking
synthesis, harmony and fimdamental adjustiment between individual rights and social
interests to achieve the desired community goals.™ '

Granville Anstin has observed, “The Judiciary was to be an arm of the social revolution
upholding the equality that Indians had longed far ™ The Constitution is the Supreme
Law of the Land. There i3 z defmite and comprehensive philasophical vision behind
each and every provision of the Constitution It is a dynamic Law. An evolutionary
interpretation of it 1s always required by an independent judicial body with the passage
of time to implement the philosophical vision in it and to meet the changing needs of
the Nation with the engoing social change. In this light the final power to interpret it
has been given to the Supreme Coart and it has been assigned the role of gnardian
of the Constitution. Obviously, the aforesaid observation of Granville Austin 18 in
consonance with the constitutional role of the Supreme Court as the gnardian of the
social revolution in upholding the Constitutional objectives, especially balancing the
process of individual hiberty and social control makmg law the real tool of social
development and progress.

Marbury v Madisar'!, formed the basis for the excreise of judicial review in the
United States and subsequently in the world. This case resulted from a petition to
the Suprerme Court by William Marbury, who had been appeinted by President John
Adamz as Justice of the Peace in the Bisirict of Cohmnbia but whose commission

14 Onr Constbution, An Intreduction to India’s Constitution @md Constingional Law by Subhash
C. Kashyap National Book Trust India, New Dela (1994), pd7.
11 ALR. 1973, 5C. 146,
12 Fundamentals of Jurisprodence @ The Indian approach by Prof. S.M. Dhyani, Ceneral Law
Ageney, Allahabad-2 (1952), p245,
3 The Indizn Constntion - Comcrstone of a Nation (1966) p.169.
14 5 U.5, {Cragch 1) 137 (1203)
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was not subsequently delivered. Marbury petitioned the Supreme Court to force
Secretary of State James Madison to deliver the documents, but the court, with John
Marshail as Chief Justice, denied Marbury’s petition, liokling that the statute upon
which he based his claim, the Judiciary Act of 1789, was unconstitational. In this
case the Supreme Court of America declared something uncopstimtional for the
first time and established the cuncept of judicial review i.e. the idea that courts may
oversee and nulify the sotions of another branch of government in the United States.
This landmark decision helped in upholdmg the doctrine of checks and balances.
This doctrine of judicial review subscquently travelled to other parts of the world.

Tn fact, the power of judicial review with the judiciary is the oxygen of the rule of
law. Tt is the sanction behind the rule of law. Tt is the vital force of the rule of taw. It
is the pillar on which the rule of law rests. It is the essence of the rule of law as a
technology which bas replaced the rule of individual. It is the conirol on the Rule of
State and the Rule of Mandate. In fact it requires an accountable, mdependent and
irmpartial judiciary to transiate it into action and to uphold the rule of the Constitution
and law.

1n Indian Censtitution there is no provision explicitly declaring judicial review. Bu i
is very much implied in Articles-13, 32, 71, 136, 141, 144, 147, 226 etc. of the
Constimtion. The power of the Supreme Court to izsue writs under Article-32 for
the enforcement of fundamental rights and of the High Courts for the enforcement
of the fundamental rights as well as Jegal rights undex Article-226 make the doctringe
of judicial review a basic feature of the Constitution, Dr. B.R. Ambedkar bad said m
the Constituent Assemnbly if 1 would be asked without which article the Censtitution
shall become a nullity, | wonld say it is Article-32 of the Constitution. He was rightly
of the view that Article-32 would prove itself a milestone in the history of Indian
democracy.

When India became independent in 1947 and the Coenstitution was promulgated in
1950, the Constituent Assembly, the Parliament and the State Legislatures stood
decorated by a galaxy of innumerablc nationalists, patriots and people of vast
knowledge and experience of the main currents of socio-political thought and also of
Indian social ethos. This situation remained 3o at least in Nehruvian Era. Gradually
the majority of these wise men started diminishing and turned ito a minority nltimately
resulting inte a micro-scopic minority. Great men and philosophic organizers like
Gandhi, Nehrn, Sardar Patel, Maulana Azad, B.R. Arnbedkar, GB. Pant, B.C. Roy,
K. Karmraj, Rajerdra Prasad, $. Radhakrishnan, Zakir Hussain, Lal Bahadur Shastri,
Purshottam Das Tandon ete. were ne more because deaih laid s icy hands on
them. Misfortune again gripped the country as has happened repeatedly in the roller-
coaster tistory of India. The ongoing process of modern hidian renaissance and
reforms went into backeround very fast in the post-Nehruvian Era and the quality
and caliber of the Parliament and legistatures repidly declned.

The reason, why the lepacy of this remarkable generation of patriots could not
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work, was that the new generation which took-over was the second or third generation
from the families of the freedom fighters, to a large extent. These subsequent
generafions were not having that commitment to the cause of the Nation like their
ancestors. In fact, they politicized the Siate to a gread extent and had been largely
respensible for the criminalization of politics. They forgot that the political process is
not sitnply for governance brt to serve the people and to realize the welfare objectives
as enshrined in the Constitution. The spirit of true social service vanished and only
fruits were enjoved on the background of the ancestors. This had a bad impact on
the national hife because it resulted into the disappearance of role models for the
youth. The saddest aspect of this has been the decline of nationalism. Virtally, the
Parhament and the Legislatures have lost their gronnd.

In Indian Constitetion the doctrine of co-operation of powers has been mvoked with
regard to the lepislature and the political exemitive. Since there has been tremendous
deciine in the quality and caliber of the legislature it has resulted inte similar decline
in the political executive. Now the situation is arriving when it will be difficult even
to have 2 couple of voblenushed leaders to constitute the Government. Although
there are several canses for the dearth of political role models yet an important
cause 15 the lack of inter-disciphinary and multy-disciplinary composite education
system. This has created the crisis of excellence which was the comer-stone of
acadenue leadersiup and academic role models. Endia is producing teachers and not
{urus at least in the post-Nehruvian Era. This resulted into the problem of indiscipline
m educational mstitutions of higher learning where a fot of mental input has to be
provided to the minds of students for producing the right type of sensitive generation.
The probiem of indiscipline in academic institations bas resulted iato not producing
the pelitical leaders for tomarrow.

The political leadership is failing to provide the true vision and leadership to the
permanent burcaucracy in various ministries. This has perpetuated the crisis in
bureaucracy. Neither the academic institutions are producmg the right type of
mdmviduals for Civil Serviees as Union Public Service Conmmission has been mentioning
m its Annual Reports for a long time nor the political leadershyp is able to provide the
right typc of puidance and motivation to the civil servants. The net result of this
situation is that two major organs of the State namely the Legislature and Executive
arc trailing behind to meet the needs of the resurgent natien. Most of the
contemporary Jegislations and the executive decizions are not in consonance with
the positive social change rapidly taking place in the nation. The Executive and
Legisiature both are unable to sort out even the issues relating to water and the
heights of dams. Virtually every probiem is reaching before the judiciary. In the hght
of the aforesaid acute crises the role of judiciary has become of historical importance.
Fortumately, this organ of the State is coming up to expectations and has mamtamed
its balance till now though working under great work pressure. When the Judiciary
puts the things in right spot after adjudication of a disputc quitc often the legislations
and Exccutive decisions stand discredited. This sometimes makes politicians complain
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that there is “Yudicial Activism®. But unfortunately they fail to undergo self-
introspection when they wrongly compare their caliber with the caliber of those
{eaders who had fought the freedom struggle and were constituents of the team of
architects of Modern India. Aperson or institution does not become strong simply by
powers vested by law but also by self-penerated power by being morally upright and
committed.

So far as the Judiciary is concerned it also had a galaxy of eminent judges like
Hon’ble Justice Hira Lal J. Kania, Justice M. Patanjali Shastri, Justice Mehar Chand
Mahajan, Justice B.K. Mukherjee on the Beneh and brilliant Lawyer like M.C.
Seetalwad at the Bar when, India became a Repubiic. This tradition of glory continued
with Justice P.B. Gajendragadiar, Justice K. Subba Rao, Justice M. Hidayatullah
and S.M. Sikri. After Justice Sikri there was subversion of the Constitution and
supersession of judges by the political executive. Justice Shellet, Justice Hegde aud
Justice Grover were bypassed by the then Government. But the Supreme Court
pulped the poison with utmost sublimity in 1973. The story was repeatexd when
Justice Khanna was bypassed. The glorious tradition of the Supreme Court never
declined. It kept on giving the required progressive turns to constitutional
jurisprudence. Fustice Y.V. Chandrachud, Justice P.N. Bhagwati, Justice MLN.
Venkatachaliah, Justice J.S. Verma ete. have led the Supreme Court with great
meTit.

Social, religious, linguistic, geographical, racial and ethnic diversities which exist m
Indian sociat miliey do not weaken the Indian Social system or Indian Nation. Rather
they contribuie to its enrichment and strength, Such diversity has always siood the
test of time and provides the essential unity, the foremost characteristic of Indian
Culture. In fact, diversity constitutes the major strength and resource of the Nation
and that is why it has been nurtured since Ages with the ideal of “Vasudhaiva
Kuturnbkam’. It stood murtured by the process of socie-religious reforms in the form
of heterodox Buddhist and Jain Movements in ancient times; Sufi and Bhakti
Movements in oedieval times and Renaissance Movement in Modean tioes.

It is also to be highlighted that Indian Culture is uot merely the Ganga-Yamma
Culture that is Indo-Istamic Culiure, but it has evoived as a global-culture with the
arrival of the Emmopeans in India during the last five hundred years and after the
process of globalization which began with the establishment of the United Nations
Organization in 1945, Certainly, Indian Culture has transformed itself from Ganga-
Yaommna Culture into the global-culture, It is really fortumate that besides the beantiful
diversity in flora and fauna we have kaleidoscopic socio-cultural diversity also. it is
the real essence of any Republican Democracy. It is in consonance with socialistic
and secular ideals. tis lofty ideal Is of a world-famsily. This ancient Indian concept of
“Universal Brotherhood” is in consonance with ‘Universal Human Rights’ prmemie;
the ideal of welfare of hupanity. In Indian context it is not a failure hut a great
success. Other nations of the warld are also trying to achieve such a wonderful



diversity.

It is vital to note that in order to sustain it and to promote it the socio-legal therapy in
the form of reforms will always be nesded. In order to strengthen it, the input of
progressive ideas and the usage of law as a tool for social development is to be
provided The process of sociological modernization Tust sweep as gemtle breeze
through the corridors of religion and famity.

The importance of fundamental rights to constitntional remedies was emphasized by
Dr, B. R. Ambedkar. He had said that if he was asked to name any particular
Article in the constitution as, most importent, an articke without which this constitution
would be a nullity; he could not refer to any othei article except article-32. Accordmg
to him this article is the very soul of the constitution and the very heart of it.

If is true that a declaration of fundamental rights is meaningless unless there is
effective machinery for the enforcernent of the rights. It is remedy which makes the
right real. If there is no remedy therc is no right at all. Due to this our constitution
miakers incorporated 8 long list of fimdamental rights and also provided for an effective
remedy for the enforoanent of these rights under Article-32 of the constitution.
Artiels-32 15 n itself 2 fundamental right. Article-226 also empowers the High Courts
to provige the came remedy for the enforcement of fundamental rights.

The directive principles of state policy are the rights of the collectivity whereas the
findamental rights are the rights of the individual. So far as the constihmtionat remedies
are concerned the directive prinefples are not justiciable but fundaumental rights are
justiciable. According to Article-37 Directive Principles are fundamental in the
governance of the courtry and it shall be the duty of the state to apply these principles
i making policies and laws. Fundamental rights are enforceable by the courts and
the courts are bound to dectare as void any law that is meensistent with the fundamental
rights. The Directive Principles are not so enforceable by the courts. The courts can
only issue directions to the state in this regard.

While Part-1l} contams negative commands to the state 1.e. not to viclate the
fundamental rights of the individuals, Part-IV cortains positive commands to the
state to promote the social welfare and the ldeal of the welfare state. In the earlier
decisions the Court gave less importance to the directive principles on the ground
that they are not justiciable like the fumdamental rights. In its later decisions the
court has taken the view that there is no conflict between the directive prineiples
and the fundamertal rights and they supplement each other in aiming at the same
goal of bringiny: aboud a social revolution and the establishment of a welfare state
which is envisaped in the prearable. Tn vigw of this the courts have the responsibility
to interpret the provisions o #ig cansittution m such a way as to ensure the
implementation of the directi®; $uk he mdng:tl rights. This is the mandatc of the
constitution not only to the legsi: fEﬂ {;md the executive, but also to the Courts as
well. T
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According to Dr. B.R. Ambedkar, although these directives are not enforceable by
the courts, yet these principles have beed declared 1o be fundamental  the
governance of the country. It is the duty of the state to apply thesc principles
making laws. If any Gowrnmmtignmﬂlmntheywﬂlcertain]y have to answer for
it before the electorate at the time of election. The directive principles are not intendad
to be merely moral precepts.

There is no antithesis between the Fundamental Rights and the Directive Principles.
They are meant to supplement one another. Prof. Granville Austin, has described
the fundamental rights and the directive principles as the “conscience of our
constitution.”

Tu both the flagship democracics of the world i.e. the United States of America and
Iaxdiz there is no douht that the judiciary is not above Taw. It is the creation of the
great Constitutions of these countries, ons being the first written Constitution of the
world and the other being the most comprehensive, latest and modem. But itistobe
appreciated that both the constitutions the judlciary has been placed as an
independent organ. Its role 15 quite diﬁmthﬂnﬂ:cmleofthaexwuﬁvcmdﬂw
legislature. On the one hand & is required to be a gnardian and sentinet of the
Constitztion andlawwhemaswﬂmothcrhanditismqmredmbeanarmofsmial
revohition. Although it cannot be put at par with the executive or the legislature
because of its sacrosanct role yet there is no doubt that it is required to be honest
and iransparent as a sentinel of the Cemstitation, By and laxge in the post constitational
era the judiciary bas justitied its role. Tt is during Jast two decades some of the
events have tarnished the upright image of judiciary. ina resurgent nation transforming
very fast, the judiciary will have to be very honest and transparent as an institution.
It is cxpected that the high offices of the executive and legislature shouid be ope
and transparent. Equally and even more it appears to be expected from the judiciary.

ROLE OF UNIVERSITIES AND SOCLAL DEMOCRACY

‘The role of the universities is fast changing in the present education revolution in
1ndia. It is being continuously discussed and supported by each and everyone. The
students arc the end products of & University. They are the future generations of the
society and nation. They are required to be equipped with variety of mental, phiysical
and technological skills for actualizing themselves and for being socially responsible
individuals. For this their personalities are to be devaioped manifold. In thns context,
talent hunt competitions, personality development and enhancement programs, Co-
curricular activities on a large scale, better study materials, exposure of various
places and events, intelectually stimulating atmosphere, self presentation skills and
opportnities, closer interaction of the patents-teachers-students, fostermg respect
for national ancestors and socicty are to be developed in the students before their
passing out. This onerous responsibility hes on the umniversities in the 21 century. In
faet i has not been fulfilled properly by most of the traditional universities during the
last three decades of the 20 century.



A vaiversity is known as a body of teachers and scholars, at a particular place,
impartng instructions in the hagher branches of learning, They associate together as
a society or corporate body with definite organdzation and acknowledged powers
and privileges, especially that of conferring degrees, forming an institution for the
pramotion of education in many and the higher or more important hranches of learning
like— law, philosophy, medicine, social sciences and techoology, comprising of the
colleges, institutes, schools of thought, buildings and other movable and immovabie
property belonging to sucha body. The role of the university is to preserve, disseminate
and advance knowledge. It is required to provide intellectnal and social leadership
setting the moral tone of the society. It has to promote national mtegration and a
national culture, which are tools for bringmg about the social transformation as
envisaged in the Constitution of India. The universities are required to produce trained
persomnel to advance the prosperity of the country by making full use of modemn
knowledge. The fundamental functions of the universitics are namely teaching,
research and to provide skilled and qualified personmel for the progress of India.

"The fimdamental duty of a umiversity i5 to maintam the high standards of its teaching,
admission of students from all parts of the world and standardized exanunations.
Universities should look towards ways of crcating opportunities for a satisfying
career cutside traditional roles for graduates in scholarship, teaching, and the
professions. The universities should enable students to learn from their history and
culture, helping them to realize their intellectual and creative abilities, and encouraging
themn 1o becoms humane, The university adds to the understanding and enjeyment
of life, It should be instrumental in solving the problems of society. India gets guidance
from her men of letters, men of sciences, pocts and artists, discoverers and inventors
etc. These intellectual crusaders and pioneers of her civilization and culture are to
be trained and produced in the universities, which are the cradle and sanctuaries of
the intrinsic hfe of the nation. Universities are thus, our national institutions.

To conclade, in fact C. Rajgopalachari defined democracy in one of the finest ways
that knitting together people’s heart is democracy.
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Implication of the Supreme Court Judgment on
Presidential Reference in 2G Spectrum Aliocation Case
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ABSTRACT

Arrest of former telecom rmnister and the Supreme Court’s February 2012 verdict
cancelling all the 122 telecom licenses, has diverted attention from envirommental
protection and creation of the boundaries to differentiate the separate powers of
Executive and Judiciary. Subsequently, government of india invoked the advisory
jurisdiction of the Supreme Court through Presidential Reference under Aricle 143(1)
of the Constitution: raising some doubts regarding over-reaching implication of the
Supreme Court judgment on 2G spectrum allocation by the government.

The central idea of this rescarch was to cleatly study the judgment of the Supreme
Court on 2G spectrum allocation and to discover the power of the Court to review a
policy decision of the Exccutive in larger public interest. The article is abmed at
specifically understanding the implication of the Supreme Court judgment on
presidential reference in 2G case. Research methodology was purely doctrinal in its
approach and it has used and assessed many academic works of various jurists amd
eminent writers and publications of sumerous newspapers and magazines to reach
conclusion.

INTRODUCTION

Supreme Court judgment on 2 spectrum allocation matter has once again diverted
our attention towards the need of a cornprehensive analysis of how law operates as
an imstrument of environmental protection and creation of the boundaries to
differentiate the separate powers of Exctutive and Judiciary. After the ruckns
following the arrest of former telecomn minister and the Supreme Court’s February
2012 verdict cancelling all the 122 telecom licenses, the Telecom Regulatory Autbority
of India {TRAJ} was asked to make fresh recommendations for grant of licenses.

Subscquently, government of lndia invoked the advisory jurisdiction of the Supreme
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Uriversity, Scctor-16C, Dwacka, Delhi - 110078, India
- Advocate



Court through Pressdential Reference under Articie 143(1) of the Constittion raising
some doubts regarding over-reacliing implication of the Supreme Court udgment on
2 spectrum allocation by the gpovernment. The Supreme Court answered the
Presidential Reference later in September 2012 through a constitutional bench
comprising five judges including the then Chief Justice of india Mr. S.H. Kapadia.

This research has been premised on the following hypothesis/research questions:

1)

2}

4

Courts are permitted under the law to guide the govermment in policy makmg
myvolving financzal matters.

Disposal of natural resources has to be done in a like manner resorting o a
specific method.

Policy of “First-Come-First-Served’ whick bas been foilowed by the
government in the alfocation of scarce natural resources is ulra vires the
provisions of Article 14 of the constitution.

Power of Judicial Review exercised in larger public interest violates the basic
prmciple of separation of powers.

OBJECTIVE AND RESEARCH METHODOLOGY

Mzin cbjective of this research was:

To clearly study the judamemt of the Supremne Court on 26 spectrum allocation;
To see whether the Court can guide the government in policy making;
To see whether there can be a universal method for allocation of natiral

TESDUTCes,

To ensure the legality of an arbiirary decision of the government even if it
involves a huge amount of finemcial mvestment by the private mdividuals
incinding Foreign Direct Investment,

To dascover the power of the Court to review a policy decision of the Exccutive
m larger public interest;

To see whether the C'ourt can encroach upon the arcas designated to the
Executive by the Constiution while exerctsmyg the power of Judicial Review
and to what extent;

To reach a conclusion regarding reasonable and just method of disposal of
scarce natural resources ke spectrum for their proper utifization;

To spectfically understand the implication of the Supreme Cotrt judgment on
Presidential Reference m 2G case.

Research methodology was purely doctrinal in its approach and it has used and



assessed many acadernic works of varions jurists and eminent writers and publications
of munerous newspapers and magazines to reach concluston.

ALLOCATION OF NATURAL RESOURCES AND THE LAW

Matural resources do not have a universgl definition: bat they have been understood
as the individnal elements of natural environment which are required for economic
and social assistance to the human society and they are considered very momentous
in their relatively unmodified and natural form,

Natural resources belong to the people but the State legally owns them on behalf of
its people. However, as they constitute public property/national asset, while distributing
natural resources, the Staie is bound to act n consonance with the principies of
equality and public trust and ensure that no action 1s taken which may be detrimental
to public interest.' Like any other State action, constitutionalism st be reflected at
every stage of the distribmtion ¢f natural resources. In Article 3%(b¥ of the Constition
it has been provided that the ownership and control of the material resources of the
community should be so distribated 50 as to best sub-serve the conmmon good, but no
comprehensive legislation has been enacted to generally define natural resources
and a framewerk for their protection,’

SPECTRUM AS A NATURAL RESOURCE

No one in the general parlance could have imagined until the 2G spoetrum allocation
in 2008, that, an abstract and intangible entity like spectrion can be treated like a
natural resource. Also, its allocation by the Indian government in a mamer which do
not conform to the principles of equality and justioe that resulted in an unfair and
arhitrary procedure, was then, confronted with the social upheaval nationwide. 1t
was realized that spectmum is not only a natural resource but also a scarce and
limited one.

Spectrum can neither he created nor be destroyed. !t is like ‘atman’ of Bhagwad
(ieeta, etemal, invisible, non-destroyable (and hence oot produciblel, which was
always there, and will be therel Thus, however nmch the government may want to
share it with the public, there is a real shortage. !t is the use of spectrum, which can

I Article tidod “Government has no nzht to alicnate, transfer or distribute naoral resources’
naiional agsets otherwise than by following a fair and trapsparcet method consistent with
the fundamentls of the cquality clanse ensheined in the Constiution®, can be reached at
httpmdialawyers wordpress.comy20 1202102/ government-has-no-right-to-alienate-rensfor-
ov-distribute-natural-resourcesnationalassets-otherwisc-than-by-followin g-a-fair-and-
transparent-method-con sistent-with-the-fundamentals of - the-squality, last visited on January
i0, 2013,

2 Articls 39(0); The Smte shall, in particular, divoct its policy towards gecuring - that the
owpership and control of the material resources of the community arc so distributed as
best 10 sub serve the common goad

3 Supra 1.



be regulated so as to maximize its usage, given its capabilities and constraints.
THE CASE OF 2G SPECTRUM

The case of 2G Spectrum which is popularly known as 2(; Scam is one of the most
talked about scams in the history of Indian democracy. Not because of the huge loss
of Rs. 1.76 lakb crores to the exchequer as anticipated by the Comptroller amd
Auditor General (CAC) of lodia’s report on the issue, which is also another vital
consideration; but for the very nature of the element nvolved in the issue, Le. the
Spectrum

supreme Court’s judgment in a PIL* which was dircetly related to the 26 case
ordered cancellation of all 122 licenscs 1s3ued in 2008 and stated the policy followed
by the excentive as flawed and arbitrary. The telecom minister, A Raja, was forced
to resign and Prirne Minister Manmohan Singh was asked to explain himself to the
Supreme Court.

FROM SPECTRUM TO SCAM

‘The 2 spectrum scam relates to the 122 Useficd Access Service {UAS) Licenses
(UASL) granied by the Central Government in 2008, UAS is an umbrella term
referring to the combination of mobile and fixed services. An UAS licensee can
provide wire Ime as well as wireless services in a service area.

While distributing these 122 licenses, the market based mechanism were ignored®
for allocation of UAS licenses (and tbe 20 specirum linked to the UAS license) on
the basis of the level playing field theory, the market based auction procedure was
followed for discovering the market price of the 3G and BWA® spectrum (since the
3G and BWA/AG services wers to be launched m India for the first time). In 2010,
the 2.1 (GHz band was aactioned for 3G services; and 2.3 GHz band was auctioned
for BWA services. The auction brought in revenues for the government far beyond
expectations. For the winning companies, the UAS license was amended and the
permmission to provide 3G and BWA services was added to the soope of the license.

The grant of 122 UAS licenses in 2008 out of the 575 applications received - stirred
a homet’s nest. There were alicgations from many quarters on the irrepularitics

4 Centre for Public Interest Litigation amd ofhers v. Union of India and others- Wit Petition
{Civil} Ne. I OF 2011 alonp with Dr. Subramanian Swanvy v (nicm of India and Others
Wril Fetition {Chivil} MoA23 of 29110

3 While the rescarch work uscs the word “ignors™ to characterize the atihode of the
govirproent; the reader s requested to develop an mdepemdent point of view. The market
based allocation methods can maximize revenucs for the government but also bam holes in
the: pockels of the operators. The costs will mevitably be pushed to the cod consumer
which witl lead t0 an jocrease m tarifls. The ovel playing field theary is an even stoonger
defense for shunomg market mechanisms.

& Hroadband Wircless Access (HWA): Provisin of broadband services oo a wircless medium.
Equated to 40



committed in the issue of UAS licenses {and the 2G spectrum hnked to the UAS
license) In an arbitrary manner by:

s  Advancmg the cui-off date’;

e  Manipulating the FCFS? policy;

e  Cherry preking the TRAI recommendations®;
e  Side tracking the Ministry of Finance!®;

. lgnoring the Law Mmister’s advice, etc.

The grant of thesc licenses raised many eyebrows and ruffled many feathors. What
irked most is the grant of licenses in 2007- 2008 at a price determined in 2001
astensibly to favor certain companies. These allepations were eventually brought to
light by the Comptroller and Anditor General (CAG) of India in 2010-2011.

CAG’S REVELATIONS!!
(i)  Gapin policy implerentation:

(il Telecom commission not consulted; Finance ministry overruled; Advice of
Eaw mmistry and Prime minister’s office ipnored:

(i) Issue of icense to ineligible applicants; Arbitrary changes by DOT in the cut-
off date:

(iv) First Come First Served (FCFS) policy was not followed:

Organizations Jike Centre for Public Interest Litigation, Telecom Watchdog and
activists like Dr. Subramanian Swami, filed 2 PIL'? in the matter of 2G spectrum
allgeation and the following issnes'® were raised before the Supreme Court:

T Procodural ivvegelarities wherem the concemed minister advanced the cutoff date ar a shont
notice frane October I, 2007 to Septemnber 25, 2007

8 First Come Fist Serve. Az per this policy, the applicants who applied fast were given the
beense first in that order

o Specificully, ignoring the recommendation for implementation of the sceomd phase of the
mnified licensing regime wherein spectrum is delinked from the ticense; md chemy picking
only the recommendation for providing the license at 2001 poess @ order to provide a
level playing ficld.

10 The MOF suggested thet market hased mechanisms Like sustions would fetch more revenwe
for the Government This was not scoepled (m the pretext of providing a level playing
field to the new players,

1 Casc smdy on the 26 scam judgment of the Supreme Count by Guru Achatya, p 16,
electromic copy can be veached ar: hopofssmoocomdabsiract= 248719, st voited Febrary
15, 2013,

12 Public torest Litigation (PIL)

I3 Issues which are wlovant to thiz research work are mentionsd hers.



ESSUES

{. Whether the recommendations meade by the Telecom Regulatory Authority
of India (TRAI} for gront of Unified Access Service (UAS) Lirense with
207 spectrum at the price fived in 2001, whick were approved by the
Department of Telecommunications (DOT), were contrary to the decision
taken by the Courneil of Ministers in 2003?

2. Whether the policy of first-come-first-served followed by the DOT for
gramt of licenses is uitra vires the provisions of Article 14/ of the
Constitution?

3. Whether the Government has the right to alienate, tramsfer or disiribute
natural resources/national assets otherwise than By following a fuir and
transparent method consistent with the fundamentals of the equality clauge
enshrined in the Constitution?

Supreme Court cancelled all 122 UAS' licenses allocated by the Telecom Ministry
in 2008, the department of telecom felt the judgment had far-reaching implications
for various other sectors as well which also foliows the first-come-first-served policy
for distribution/allocation of natural resources such as coal and iron ore. Further, the
govermnent’s defemse such as the “zero loss’ theory floated by Telecom Minister
Kapil Sibbal was rejected when the judgment clearly upheld the fact that spectrum
was indeed a scarcc resource, and further, that the beneficiary companies had
offloaded therr stakes for a huge profit thereby causing an equivalent loss to the
state exchequer. It directed:

. “The licenses granted to the private respordents on or after 2008 ... and
subscquent allocations of spectrum to the licensees are declared illegal and
are quashed ™*

s “The above direction shall become operative after four months.”"?

. “Keeping in view the decision taken by the Central Governiment in 2011, TRAT
shall make fresh recommendations for grant of heense and allocation of
spectrum in 2G band in 22 Service Areas by auction, as was donc for allocation
of spectrurn in 3(+ band,™#

In the wake of all this mystification, Central Grovernment invoked the advisory

14 Article 14: Equality before lew: The State shall not deny o any person cypality before the
law or the equat protection of the laws within the toritory of India Prohibition of
diserimination on grownds of religion, race, casts, sex or plce of birth,

15 Ulnified Aceess Scrvices, for detads sefer chapter 2.2, p 34

l& Wit Petition {Civill Mo, 423 OF 2010 with Mo, 10 OF 2011, Para 8], p 52

7 Thid.

£ fheed,
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jurisdiction of the Supreme Court through Presidential Reference® on April 12,
2012 which the Court answered on September 27, 2012.

Under the Constinttion of India, the central government throngh President of India
can, invoke the advisory jurisdiction of the Supreme Court for matiers of public
importance. The President can seek the opinion of the Supreme Court on certain
important issues of facts and law which he thinks it for clearing any doubt. Such a
reference being made by the President in his official capacity before the Supreme
Court is known as Presidential Reference.

Article 143%° empowers the President of lndiz to present before the Supreme Court
its doubts regarding some important issues which are fundamental to the public
interest and it becomes very much signiflcant for the sake of clarity that the Supreme
Clourt must clear the confusion. Supreme Court can also reject such reference
made by the President if it deems fit in the naturc and circumstances of the case.

The President may fornmlate the questions for the advisory Jurisdiction of the Supreme
Court Telating to the validity of the provisions of the existing laws as well as the
provisions of 2 bill proposed to be introduced before the legisiature, or any other
question of constitutional importance.™A question of law which has already been
decided by the Supreme Court under its judicial exercise cannot be referred to 1t by
way of Presidential Reference.® The Supreme Court can bowever refuse to cxpress
its advisory jurisdiction under Article 143(1) if it is satisfied that the questions raised
urkler the Presidential Reference are purely socio-cconomical and political in nature
and do not have any constitutional significance.

The questions® put forward by the President secking advisory epinion and
clarifications of the Supreme Court were:

10 Special Reference No.l of 2012

20 Article 143; Power of Presidont to consult Supreme Cennt - (13 If at @y time it appears
to the Prosident that # questiom. of bw or fact has arisen, or is likcly to aise, which is of
such a nature and of such public nportaase that it is cxpedienl W obtain the opmion of
the Supremc Court upon it, he way refer the question t that {’ourt for consideration and
the Court may, after such hcaring as it thinks fit, report to the President s opimion
thercon. {2} The Presidont may, uotwithstending anything in the proviso to Article 131,
refer a dispute of the kind mentioned in the said proviso o the Supreme Court for opinion
and #he Supreme Court shall, after such hearing as it thinks fit, report o the President its
opimion thereon

21 Bowers, Priviksges and Immunitics of State Legishinre, Re, ALR, 1965 5.C. 743

22 The matter of Cauvery water disputes Tribunal, Re, ALR. 1992 5.C. 522

23 M. Ismsil Faroqui v. 1201 ALR 1995 5.0 605 |3.0C] as seem @ Manupata, Nationsl
Law School of India Review, ed 2009, vol 2101}

24 Questions which are relevant for this research work arc taken only and other tochmical
issucs arc thessfore jgnored for the pupose of this report. Also, the other set of questions
werg remrmned unanswered by the Supreme {lourt,
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0.1 Whether the only permissible method for disposal of alf natural resources
across all sectors and in ofl cGreumstances Is by the conduct of auctions?*

Q.2 Whkether a broad propasition of law that only the rowte of auctions can
he resorted to for disposal of natural resources docs not run contrary to
several judgments of the Supreme Court including those of Larser
Benches 770

Q.3 Whether the enunciation of a broad principle, even though exprossed as
a menter of constitutional law, does nor really amount to formulation of o
policy and has the effect of unsettling policy decisions formulated and
approaches iaken by various successive govermments over the years for
valid considerations, inclwding lack of public resources and the need to
resort to innevative and different approaches for the development of
various sectors of the economy?™’

Q4 What is the permissible seope for interference by courts with poficy moking
by the Goverrument including methods for disposal of notural rexowrces?

Q.5 Whether, if the court holds, within the permissible scope of judicial review,
thar a policy is flawed, is the court not obliged to take into accommt
investments made wnder the said policy including investments made by
Joreign investors under multilateral/biiateral agreements??

SUPREME COURT’S CLARIFICATION

Court’s clarification on the concerns shown by the Central government by way of
presidential reference came on September 27, 2012 when five-judge bench including
the then Chief Justice of india Justice S.H. Kapadia answered the questions put
forward by the President m his reference dated Aprii 12, 2012,

Heze the issnes and their clarifications™ are dealt in a synchronized manner that
wauld help the reader pet an idea as to what has bappened when the Court was
faced with the problems pointed out by the President with regard to the anomalies in
the allocation of the 2G spectrum.

Q.1 Whether the only permissible method for disposal of all natural resowrves
ucross all sectors and in all ciroumstances is by the conduct of auctions?

While answering this guestion the Supreme Court opined that court was not
considering the case of auction in general, but specifically evaluating the validity of

25 In Re Special Referemes No.l of 2012, p 11

28 Fhid,
27 In Rc Special Reference MNo.? of 2002, p 12
it Fbief.
29 ftid,

30 Majority opinion of the bench was refermed for the pirpose of this research work,
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those metbods adopted in the distribution of spectrum from September 2007 to March
2003,

0.2 Wherther a broad proposition of low that only the route of auctions can
be resorted to for dispesal of natiral resources does not run conirary to
several judgments of the Supreme Court including those of Larger
Banchkes?

One of the learned Semsor Counscl, in support of hes stand that the auction should be
the only wode for the dispoesal of natural resources, submitted that 2 combined
reading of Article 14, which dictates non- arbiirariness in State action and equal
opportunity te those similarly placed; Article 3%(bj which is a Directive Principle of
State Policy dealing with distribution of natural resources for the commen good of
the people; and the “trusteeship™ principle found in the Preamnble which mandates
that the State holds alt natural resources in the capacity of a trustee, on behalf of the
people, would make auction a constitutional mandate under Article 14 of the
Constitution. Court was supposed to look into this matter as to whether the auction
18 the constiational mandate that all the concerned ministries ought to follow while
alienating/disposing the natural resources of the country at large.

The Court said that reading auction as a constitutional mandate would be inpermissible
because such an approach may distort angther constitutional principie embodied in
Article 39{(b¥". The disposal of natura! resources is an aspoct of the use and
distribution of such resources. Article 3%(b) mandates that the ownership and control
of natiral resources shounld be so distributed 2o as to best sub serve the common
good. Article 37 provides that the provisions of Part I'V shall not be enforceable by
any Court, but the principles laid down therem are nevertheless fundamental in the
governance of the country and #t shall be tbe duty of the State to apply these principles
in making laws.

0.3 Whether the emunciation of a brood principle, oven though expressed as
o matier of constitutional low, does not really amount to formulation of a
policy and has the effect of unsetiling policy decisions formudated and
approaches token by vorious suceessive governments over the years for
valid considerations, inchuding lock of public resources and the need o
resort to innovative and different approuches for the development of
various sectors af the economy?

Tnder this question, the Supreme Count was faced with the difficulty to answer the
doubt in a way that would define the auction as not the only ronte to dispose the
natural rescurces but ather methods also as the egqnivalent zood enough to maximize
the revenue of the state at large while respecting the fundamentality of the Constitution

3 39(b): The Steic shall, in partcular, direct s poticy towarnds seciomy - that the gwnership
and comtro) of the matenal resources of the community are s0 dstobuted as best 10 sub
sorve the cormmum good
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side-by-side. Court also mentioned that different rescurces may require different
treatment. Very often, exploration and exploitation contracts are bundied together
due to the requirement of heayvy capital in the discovery of natural resources.

0.4 What is the permissible scope for interference by cowrts with policy moking
v the Government inclding methods for disposal of natural resowrces?

The learned Attorney General, GE. Vahagwati, argued during the hearing of the
Presidential Reference that dictating a4 method of distribution for natural resources
viclates the age old established priociple of non-interference by the judiciary in the
pollcy matters. Cowrt cited some of the earlier indgments on the issue like Rustom
Cevasiee Cooper v, Unton of Indiu™ {commonly known as “Bank Nationalization
Case™)

In BALCO Employees ' Union (Read.) v. Union of India & Ors.?, Supreme Court
further pointed out that the Court ought to stay away from judicial review of efficacy
of pohcy matters, not only because the same 15 beyond s jurisdiction, ot also
becanse it lacks the necessary expertise required for such a task *

.5 Whether, if the court Folds, within the permissible scope of judicial review
that a policy is flawed, is the court not obliged to take inte account
investmenis made under the satd policy including investmenis made by
Jorcipn investors under mudtilateral/bilateral agrcements?

With regard to this fifth question, Court did not previde a direct ban indirect answer
while emphasizing only on the economic issuc of the pohey decision.

Crux of the Sopreme Court opinion

. Suprerne Corat has said there is no poing back on Spectrum Auction. It has
clearly stated that if Governmcnt has to maximize revenue or reduced
Profiteering then Auction is the only way ont.

s  (Cgurt bas opined that Govermiment has right to foroulate the Pehicy. Court has
also said the Government can’t form a pollcy arbitrarily and the citizen has
every right to question the government on its Poheies m a Court of Law.

o  (ourt has also observed the FCFS policy of the government was not followed
11 letter and aparzt.

s  Supreme Court has opined that anction is the way forward i 2G spectrum
case becanse the companies pot spectrum sold the specttum to forsign
companies at 8-10 times the value they paid for spectrum. Court is of the
opinion that it is revermue foregone by the Government and 1t is a loss to ihe

32 (1970) 1 SOC 248
33 (200232 5CC 333
£ In Rc Special Referenee Mool of 2012, Fara 141, p 137
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exchequer. So the Supreme Court asked the Government o go for the Auction
of spectrum.

. Supreme Court is of the Opinion that if the Natural Resources allocated by
the government arbitrarily to private players result in windfall profit to the
private players and government lose its fair share of revenue then Court has
every right to cancel the allocation.

»  The Court also opined that even if the Parlizment does not adopt the CAG
report this conrt will give due importance to CAG and its findings.

» Supreme Court’s opinion on Presidential Reference is very clear that
CGiovernment can formmlate the policies and implement those polices m the
right spirit. If anyone feels aggrieved then they can knock the doors of the
court to settle the issue.

GOVERNMENT, JUDICIARY AND NATURAL RESQOURCES

Presidential reference® in the core case® of 2G spectrum allocation matter was
the first of its kind. None of the Presidential references in the history of Indian
judicial system has questioned the Supreme Cowrt’s mtention behind its udgment
regarding participation in the pohey making task, which is, considered as the sole
duty and authority of the Executive wing of the povernment.

ROLE OF THE GOVERNMENT

To clear the role of the government in the allocation processes and methods pertaming
patural resources in general and spectroen in specific In the 2(3 Case, the Bench
framed the following question':-

(i) Phether the Government has the right lo alienate, trangfer or distribuite
raturol resouwrces/national asseis otherwise than by following a fair and
transparent method consistent with the fundamentols of the equalily clause
enshrined in the Constitution?

While answering question uurnber (1) mentioned here above, the Court observed
that the government is copowered to distribute natural resources as they consttute
public property/national assets. According to the Court, natural resources helong to
the people but the State Icgally owns them on behalf of its people and from that point
of view natural resources are considerad as national assets, more so because the

35 Special Rcferonee No.l of 2012,

36 This Research work has focuscd mainly on the 2G spectrum cese and the subsequent
Presdemtizl Heference following its judgment by the Supreme Couart.

37 Whik: deciding the 205 cass, booch formed Bve questions for consideration, out of which
two pertain 1o the factual matrix of the casc, two pertain to the first-come-first-served
policy of the gmovernment which is already discussed in the provious chapiors and are nat
relevant fir this roscarch work, wroaining question s veprodiced here.
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State benefits immensely from their value. The State is empowerad to distribute
natural resources. However, as they constitute public property/national asset, while
distributing natural resources, the State 15 bound to act in consonance with the
principles of equality and public trust and ensure that uo action 18 taken which may
be detrimental to public interest.* Henee, government being a trustee of the natural
resources has the right to alienate the natural resources by transferring them to the
private hands by following a just and fair method of allotment. Such practive must
be In consonance with the principles of equality and puhlic trust and cnsure that no
action is taken which may be detrimental to public interest.

JUDICIAL REVIEW AND LIMITATIONS

Tudi¢ial review aud restriction on its use was ehalienged in the Presidential
Reference® as one of the main issucs by the Central government. The manner in
which the 2 ease was dealt by the Supreme Court paved the way for such an
cbvious reactien by the government. The Central government was looking shattered
on the onset of the judgment of the 2G casc and such & reaction seemed nothing but
an angry expression from the govermment that has been besieped with bad publicity.
Under the eonstitution of India parliament 1s not supreme. Its powers are limited in
the two ways. First, there is the division of powers between the union and the states.
Secondly, Parlisment is competent to pass laws only with respect to those areas
which are guaranteed to the citizens against every form of legislative encroachment.

Bemng the guardian of Fundamental Rights and the arbiter of constitutional conflicts
between, the union and the states with respect to the division of powers hetween
ther, the Supreme Court stands in a unique position where from 1t 15 eompetent 1o
exercise the power of reviewing legislative enaetinents beth of parkiament and the
state legislatures.* Judicial review is a powerful weapon m the hands of judges. It
comprises the power of 2 court to hold unconstitutional any law or order based upon
such law or any other action by a public authority which is inconsistent or not o line
with the law of the land. In faet, the study of constitutional law may be described as
a study of the doctrine of judicial review i action. The judges have the pawer to
strike dowm any law, if they believe it to be vaconstitutional,

At the same timme, however, the power of judicial review is not absolute or unlitnited.
If the eourts assume jurisdiction to review admintstrative acts which are ‘unfair’ in
their opinion (en merits), the eourts assume jurisdiction to do the very thing which is
to be done by administration. If judicial review were to trespass on the merits of the
exercise of admimistrative power, it would put its own legitimacy at risk.”

The Supreme Court sumrmarized I the context of the Presidential Reference in the

3% In Writ Petition (Civil) No. 423 OF 2010 with Mo, 10 OF 2011, Para 63, p 73.
39 Special Reference No.l of 2002,

40 Ihid

41 fbid



2(3 case that it has to be emphasized that the Court carxwrt conduct a comparative
study of the various methods of distribution of natural reseurces and suggest the
most efficacious mode, if therc is one universal efficactous method inthe first place.
Court beld that it respects the mandate and wisdom of the execntive for such
matiers. 2 The methodology pertaining to dispesal of natural resources is clearly an
sconomic pehey. It entails intricate econonue choiecs and the Court lacks the
necessary expertise to make them. The Court cannot mandate one method like
‘auction’ to be followed in all facts and creurnstanees.

Therefore, judiciat review has certain linitations with regard to the constitution itself
for a healthy fimetioning of a democracy like India and Courts also understand this
reality in the light of facts and circumstances of individual cases before it,

SEPARATION OF POWERS AND JUDICIARY
The separation of powers has been a central eoncept in modarn constibationalism

In India, strictly speaking, no constitutional status has been accorded to the doctrme
of separation of powers. Apart from the directive principle lied down in Article 50%
of the Constitution of Tndia, the constitutional scheme does not embody any formmlistic
division of powers. In India, the courts have been allve to the problems of the modem
welfare government and the dangers inherent in the unchecked eonceptration of
powers. Keeping in view the difficulties inherent in the enforcement of any strict
doctrine of separation of powers in the functioning of a modern government and in
defining in workable terms the division of powers, the courts In India have tried to
refrain from falling in the coniroversy.

Though, the principle of separation of powers cannot be strictly followed in a welfare
state schexne which, India is following i its democratic polity, Supreme Court while
answering the Presidential Reference in the 2G casc toentioned that the Courts
must refrain from interfering in the decision-making arena of the exccutives as it
lacks the necessary expertisc required for such a task. The Court observed that
while dealing with coonomic legislations, the eourts, while net jettisoning its jorisdiction
te eurb arbitrary action or unconstitutional legislation, should interfere only m those
cases where the view reflected iu the legislation is not possible to be taken at all.*

CONCLUSION AND SUGGESTIONS

Considering the core question under Presidential Reference in 2( case, of whether
public auctions are the only constitutionally approved means of disposal or allocation
or distribution of a public resource, the Court answered in the negative and provided
three reasons. Firstly, with respect to the State, Article 14 is coucbed in negative

42 Io. Re Special Reforenco No.t of 2012, Para 146, p 141

43 Article 50 of the Constitntion of India, 1950: The State shall take steps to scpamte the
judicraary fromy the cxccutive In the public services of the Staw

44 In Re Special Reference No 1 of 2012, Para 141, p 137
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terms. Rather than positively commanding the State to do something, it serves as an
adrmonition against arbitrary, unreasonable, or discrimmatory action. Reading an
auction into the mandate of this provision would be completely contrary to the intent
behind it. Secondly, endorsing an auction as an absolute principle would render void
aM actions that deviate from it, including welfare schernes, promotional policies, and
social endeavors. Finally, reading an anction as a constitutional mandate would distort
other constitutional principles such as those enshrined in Article 39%(b)*, that is, that
ownership and control of resources be 50 distributed as to serve the common good.*

The apex court emphasized while answering the Presidential reference in 243 case
that 1t respects the rmandate and wisdomn of the executive i allocation matters, but
all sueh allocations have to be guided by common good and that courts will not
hesitate i steflang down any arbitrary allocation. Surely, there are lessons to be
learnt. In the wake of disclosures highlighting crony capitalism aided by the prevailing
opaque processes, dubious pricing, suboptimal utilization of such resovrees and corrupt
practices, the Ashok Chawla Committee on Allecation of Natural Resources
submitted its report back in May 2011.%

The objective of this report mentioned above was to help the government allocate
natural regources in a more transparent, efficient and sustainable manner. However,
this report 15 still not got the nod from the Parliament, this seminal work should oot
only be placed in the public domain for a more informed debate, but the government
must also proactively mform of its stats of acceptance and implementation.

The panel’s recommendations reiterate merits of transparency, public disclosure,
consultation, capacity building, competitive hiddmg and expeditious clearances. As
can be seen, some of these factors resomate in the recent decisions of the Supreme
Court ou the 1s5uc and worthy of being meorporated m relevant policies.

Apart from the discussed anomnalics so far in the allocation/alienation/disposal of
natural resources and 2G spectrum in particular, apex court also declared the First-
come-first-served (hereafier FCFS) policy of the government as void i the spectrum
allocation matter, though subjectively. Comptroller and Aunditor General of India
{hereaftcr CAG) has also revealed in its report™ that in a communication dated 2nd
Novemher 2007, the Hou’ble Minister of C&IT had even conformned to the Hon'ble
Prime Minister that the processing of applications for 2G spectrum were to be on
the FCFS basis. However, audit found that Department of Tclecommunication

45 Supra 2

4 In Pe Special Reference No.l of 2012, para 196, p 108

47 Pradecp 8. Mebhta, Policies to affecate natural revources should be dyramic awd frarsparer,
Article publizhed in Ecomomic Times dated 26 November 2012, can be reached at-hutps?
veonomictimes. indiatones comdfopiaon/comments-analysisfpolicies-to-allocate-n atural-
resonrces-should-be-dynamic-amd-transparentfaricicshow/1 736553 8.cms, last visited on
Februwey 10, 2013

43 CAG Report No 19 of 2010-11



(hereafter DoT) deviated even from the FCFS poliey in letter and spirit. The
applications submitted between March 2006 and 25th September 2007 was issued
the Letter of Intenits {hereafter L.ols) sinmltaneously on a single day, viz 10th January
2008.

The said report of CAG also mentioned that a notice was issued through a press
release piving less than an hour o collect the Lols. This decision to issue 1.ols
simultaneously to all appheants was taken at the level of the Minister. As per the
FCFS policy Leing followed those who were issued Lols were given 15 days to
fulfill the conditions. This ineluded submission of a Performanee Bank (uarantee
{hereafter PBG) and a Financial Bank Guarantce (hereafter FB(). By changing
the FCFS criteria, some licensees, who could proactively anticipate such procedural
changes were ready with the Demand Drafts drawn on dates prior to the uotification
of cut-off date by DoT and could avail the benefit of first right to allocation of
spectrumn, having jumped the quene. The entire process followed lacked transparency
and abjectivity and has eroded the credibility of DoT.*

Therefore, the apex court held the FCFS policy of the government in the 2G case as
vitiated and violative of Article 14 of the constitution of India and declared that
auction could be the best method in such a situation where the public welfare policy
included the profit maximization by the governmert exchequer. The arbitrary decisions
taken at the level of Minisiry were unconstitgtional and vmlawful. Modified version
of the adopted FCFS policy it the coneerned case is not only a sheer cxample of
favoritism but it trounced the government exchequer a huge loss of more than one
Lakh crore mapess™.

As already discussed above, court did not opined in the 2G case m an objective
manner but subjectively and held that the government need not resort to the sole
method of auctions as a means to alienate with the natural resources iu general.
Executive wing is free to choose from a number of methods of allocation in this
regard according to each and every case. Jndiciary is not the right wing to decide
the poliey matters of the government and it can only check the legality of such
methods only when such policy decisions hamper the fundamental or legal rights of
the citizens of India in any manner whatsoever. The role of judiciary m the
environmental governance ¢an be seen in terms of judiciary interventiou iu the
environmental pohey making process as well as its role in the implementation of
existing environmenta! laws and shaping its implementation process. The intervention
by the judiciary in environmental cases has resulted in giving new lights to several
provisions of the constitution. which carfier remained unmoticed. For example, the
Court fortified and expanded the Fundamental Rights enshrined in Part 111 of
Constitution, In the Dehradun Quarrying Case®!, the Supreme Court held that the

49 CAG Report No 19 aof 2010-1t, p va

50  For more detalls see CALFs cstimatcs on p 47

51 Rural Litigation and FEotitlement Kendra md Others v State of Ustar Pradesh AR, 1987
SC 395




fundamental right to a wholesome environment is a part of the fondamental right to
life in Article 21 of the Constitution. In addition to thig, in numerons environmental
cases the Supreme Court is steppmy into the shoes of the adrmimstrator, marshalling
resourcss, issuing directions fo close down factories, requiring the implemnentation
of covrormental norms, cottmyg through barcaucratic gridiock and 50 on. With the
intervention of mdiciary, hnndreds of factories have installed effluent treatment plamts
and there is 2 heyghtencd cavironmental awarcness ameng admnistralors, the
subordinate judiciary, police and municipal officials, all of whom are involved in
implementing the court’s orders. ¥

The activism of the count Ias been visible in issues rddating to covironmental protection
due to the initiative taken by public mterest Iitigation {PEL) like the one in the present
research work. The liberal imierpretation of various rights by court was utilized by
action groups m filmg thousands of P1Ls on range of issues related to environment.
Since early 19803, the court could be secn dealmg with range of environmental
issues such as poliution by hazardous industries, protection and conservation of forests,
wban and sohd waste management, vehicular pollution, protecticn amkd conservation
of wild life.*? In other words, with the emergence of PIL as a strategic tool to aid the
general poblic, the judiciary can be secn in almost every case dealing with criviromment
pratection

Supreme Court’s opinion on Presidential Reference is very clear that Government
can formulate the policies and oplement those polices in the right spirit. 1f anyone
feels agprieved then they can knock the doors of the court to settle the issue. There
cannot be in any way possible harassment of the public at large and the natural
resources which are scarce. Courts are reluctant 10 puide the executive in the policy-
making process bocause they respect the wisdom and authority of the excoutive in
taking policy decisions for the courtry at large. But lhey also venture ont to make
certamn rules and pass ceriain orders for coufining the policics of the govanment to
the constitutional scheme and notion of equality and justics in case they divert from
their actval or indended means and goals.

It is now settled that the power of jndicial review exercised in the larper public
mterest does not contradicts the age old princple of separation of powers. As the
principle itself do not creates a strict boundary line between the separate fields of
the thice wings of the government particularly when it comes to the democratic
fonm of government like India. In a democracy, the cooperation of all the departments
i indizpemsable and s success depends on the level of coeperation and co-existence
of varicus departments for a specific goal of development.

Further, the concentration of powers m any one organ may, by upsetting the fine

52 Cicotanjory Sabn, Envirenemental povernonce i India, p 4, electronic version can be reached
at- hepettarwa sooimsee. o T8 2011620 A sak_ emvironmental. pdf

53 Ahuja, Sanpeets, People, Law ard Justive: a PiL case Book “{1997), Hyderabsd: Onicot
Lonpratt Poblications.
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balance between the three organs destroy the fundamental premises of a democratic
government. The doctrine of separation of powers is better appreciated as a doctrine
of ‘clieck and balance” and in this sense ‘adminisirative processes’ cannot be
deseribed as an antithesis of the doctrine.™

In the end, it can be said that the Indian Jndiciary has played a significant role in
environmental as weli as social governance of India. In numerous cases, particularly
cases related to the larger public interests like environmental issues, the Judiciary is
stepping into the shoes of the executive, marshalling resources, issuing dircctions to
elose down factories, requiring the implementation of environmental norms, suggrEsting
ways of allocation of matural resources, etc. As a resull of which, hundreds of
factories have installed effluent treatment plants and there is a lieightened
environmensal awareness among administrators, the snbordinate jndiciary, police
and municipal officials, all of whom are invelved in implementing the court’s orders.

In doing so, judiciary does not cross the line of action bul simply bridges the gap
between the acts which have been done and those which are cught to be done by
the administration wing. Supreme Court, being the bighest ranked office of the
Indiciary, administers justice in a broad way and gives liberal interpretation to the
laws formulated by the other respective organs of the government subject 1o the
norms of constitutional law. In a scemario where corruption plasters each wall and
atreet of the couptry i a sense that obstruct every just and liberal move of any
poblic or private entity, Supreme Court seems to be the only hope for a change.
Becanse of this country needs no act but action.

54 Toor Moharrosd Bilal, Pyramism of Judicial Contref and Adminisirative Adjudicating,
(2004), p 23.

58



Questioning the Coucept of Sustainable Development
and Corporate Responsibility for ‘Buda Nala™ in
the City of Ludhiana : A Study

Ashish Virk* & Aman A. Cheema **

1.1 INTRODUCTION

1.2 ‘Humam survival is menaced by onother equally homicidal missile
euphemistically described as environmental pollution.” VR Krishna Iver’

1.3 Great ideas arc usually simple ideas. While the specific analysis of any
important topic will necessarily involve complexity and subtlety, the fundamental
concepts which undetlic powerful paradigms of thought are usunally relatively
straightforward and easy to grasp. In the area of social science, ideas which
affect miilions of people and guide the pobicies of nations must be accessible o
all, not st to elite. Only thus ean they permeate institutions from local to the
global level, and become part of the human landseape, part of the fabric within
whicli we define ont lives. Such 15 the conespt of sustainable development

1.4  Sustainable development® has always been the agenda of the govamments

1 Buda Nala is a seasonal water strewm, which muns toough the Malwa region of St of
Punjab. Aftcr pessimp through highly populated Eudhiana disteict, it drains mto Sutle
River, a tributary of Tndus River. Teday it has become a major source of pollution in the
region and Sotlsj River, us it got poliuted after entering the highly populated and
industrialized Ludhiona city, tuming it into an open drain

. M.A, {Pol5c.), LLM, PhD. Assistant Professor, Funjah University Regional Cenire,
Civil Lines, Lodhiana, Punjak. E-mail: ashishkartEyahoo.com

i LLM., PhD., Assistant Professor, Punjab Unjversity Regional Centre, Civil Lines,
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2 V. K. Krshna Tyer, Environmental Pollution and the Law, Vedpal Law House, Indore,
1984, p.2

3 Jonathan M. Harris, Basic Principles of Sustxirable Development, Tufts University Press,
Medford; USA, 2000, p-10

4 F. B. Sahasranaman, Handbook of Environmental Law, Oxford Univessity Press, New
LDiclhi, 2009, pp. 21-33; Bronddand Report, World Commission on Environment and
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of almost all countries over the world. To achicve the target of sustamnable
development delicaic balance between the industrial growth and environment
preservation needs to be maintained, for whicli the corporate sector necds to be
responsible.

The idea of this balane commonly known as corporate social responsibility” sets
a rcalistic agenda of grass-root developments through alliances and partnerships
with sustainable development approaches. At the heart of solution lies intrinsie
coming together of all stake holders in shaping up a distinct route of an equitable
and just secial order.®

To obtain the target of sustainable devclopment the concept of Corporate Socal
Responsibility has gamed growing recognition as a new and emerging form of
governance in business, because conscious efforts to save envirompent and right
to clean environment are fundamental targets of all around the world.

1.5 HUMAN RIGHTS TO CLEAN ENVIRONMENT AND SUSTAINABLE
DEVELOPMENT: A LEGAL PERSPECTIVE OF INDIA

“Probably more than any other jurisdiction on Earth, the Republic of India
has fostered an extensive ard innovalive jurisprudence on environmental
righis.” Anderson

1.6 CONCEPTUALISING LEGAL RIGHT TO ENVIRONMENT

1.7 Fnvironmental rights do not fit peatly into any single category or generation
of human rights. They can be viewed from at least three perspectives, straddling
a1l the various categorics or generations’ of hurnan rights. First, existing civil and
political tights can be used fo give individuals, gronps and N(i(}'s access to
environmental information, judicial remedics and political processes. Om this view
their role is one of empowerment, facilitating participation in envirommental decision-
making and compelling governments to meet minimum standards of protection for
life, private life and property from envirommental harm. Second, possibility is to
treat 2 decert, healthy or sound enviropment as an economnic or social Tight,
comparable to those whose progressive attainment 15 promoted by the 1996 UN
Covenant on Fconomic, Social and Cuitural Rights. The main argument for this
approach is that it would privilepe environmental quality as a value, giving il

i Corporate Social Respopsibility = a continumpg commitment by tosincss 1o behave
ethically and contrbute to cconermic development while improving the guality of s of
ihe worldonce and their families as well as of the local community wmd sccicty ot farge.
Lord Holme, Richard Waits, Making Good Business Scosc, Werld Business Councif for
Sustainaple Devefopment, January 2000, p.10

& Indu Jain, Corporate Social Responsibility: ndian Logal Perspective, Lepal Services Indio,
Mamh 26, 1014, p.l.
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comparable status to other cconomic and social rights sucli as development, and
priority over non rights-based objectives. Like other economic and social rights &t
would be programmatic and in most cases enforceahle through refatively weak
international snpervisory mechanisms. Third option would treat cnvironmental
quality as a coliective or solidarity right, giving communitics rather than individuals
a night to determine bow their environment and natural resources should he
protected and managed.’

1.8 The first approacli is essentially anthropocentric insofar as it focuses on the
harmful Impact on individual humans, rather than on environment itself it amonnts
0 a “greening’ of human rights law, rather than & law of environmental rights.
The second comes eloser to secing the enviromment as 2 good in its own right,
but nevertheless one that will always be voherable to trade-offs against other
stmlarly privileged but competitive objectives, including the right to econornic
development. The third approacli is the most contested. Not all lizman rights
lawyers favor the recogmtion of third gencrations, argning that they devalue the
concept of human rights, and divert attention from the need to implement existing
¢ivil, political, economic and social rights fully. The concept in general adds little
to au understanding of the nature of cuvironmental rights.?

Generally, global and regional treaties on cavironmental rights since 1991 contain
at least some reference to public informmation, access or remedies, althoush this
practice is not usually followed in the case with watercourse agrecments. Such
agreements tend to focus on interstate management apd utilization of freshwalers
withoul reference to public information and participation. Human rights treaties
of the past decade are fewer in number than the total of epvironmental agreements
adopted during the same period and most of those that have been concluded have
been at the regional level In general, global treaties have not included specific
reference to the environment or to environmental rights. In contrast, even prior
1o the Rie Conference, regional instruments contained provisions on environmental

7 Awasthi & Kataria, Law Relating to Protection of Human Rights, Oricnt Publishing
Company, New Dethi, 2005, pp. 450-525,

g ihid.

g 36z, ¢.f. the Agreemeni on the Cooperation for the Susiainable Development of the Mekong
River Bayin (Chiang Rai, April 5, 1995), the Pratocof on shared Walereourse Sysfems in
the Soputharn African Devedopment Community Remion {Angust 23, 1995), the Convenfion
an the International Commission for the Proteciion of the Gder (Wioclaw, April 11, 1996),
and the ULN. Comvention on the Law of the Non-Neavigationai User of internationat
Wrercoursey (Now York, May 21, 1997)the iast docs contain a requircment of noo-
discrimination in respect o any remedics that are provided). The exceptions in this respandd
are the regional Cemvention on the Protection and (se of Trans-boundary Waterrourses
and Internzsonal Lokes (Helsinki, March 17, 1992), as discussed below and the ¢ onvenrion
orn Cooperation for the Protoction and Susiainable Use of the Danube River (Sofia, June
2%, 19%4).
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rights.!® However, environmental rights in India do oot really exist In written
form. They were rather created from lavwyers, activists, and from other available
resources. In the proceeding part of the paper the general provisions of the
Constitution of India is discussed and the attitude of the Indian Courts on
environmental relatod grievances has been argued.

1.9 CONSTITUTIONAL RIGHT AND DUTY TOWARDS ENVIRONMENT

According to the Indian Constitution “The Siate shall endeavor io prolect and
improve the environment and to safeguard the forests and wild life of the
country. ! Here, the duty to protect and improve the covironment 15 imposed on
the State. Mareover, the Indian Constitution also says ‘¥ shall be the duty of
every citizems of India — [..] g} to profect and improve the natural
environment including forests, Iakes, rivers and wild life, and to have
compassion for living creatures, ™

Hurman rights protect individuals against the arbitrary action of the state; however,
according to Asticle SIA (g), of the Constitution of India the protection of the
enviromment is a fundamental duty not only of the State, but also of every citizen.
Many environmental erimes are thus conamitted not only by the state, bt by
private actors as weil. The Constitutional right to enviropmental in India could
therefore also be indirect!y claimed against private. In other words, the State has
to prevent the private persons from damagng the emvironment, because the
rights of other could be affected. Even if no direct damage or no mjuries were
cansed to the population, or has been eaused hy any act still the eourt can give
order in favar of the protection of environment rights. The dimension of the
interpretation for envirommental rights ean be thus understood with the perceptive
of Article 48A and 51A (g) of the Constitution of India. '* The ndian Constitution
is a landmark in itself. It contains variety of rights and duties for the overall
dignified life of a human being. Right to clean environment is one of such right
and duty enshrived in the Indian Constitution.

THE JUDICIAL APPROACH

In India, the jurisdiction of the Supramc Court has widened the scope of the
Right to Life under Art. 21 and included the Right to a wholesome cnvironment.
One of the most explicit and most cited cases in this regard 13 Subhash Kumar
v, State of Bifur'*. The Supreme Court ruled that “Article 32 is designed for the
enforcement of the Fundarnental Rights of a citizen by the Apex Court’, and the

10 Convention on the Rights of the Child and LL.O Convention No. 169.
11 Article 484, Constinntion of India,

12 Art 51A (g). Consttution of Tedis.

13 Kootwal v. State of Rajasthan, AIR 1988 Raj. 2

M {1991} 1 5CC 593



‘Right to hive 13 Fundamental Right under Art 21 of the ('onstitntion and it
mcludes the right to enjoyment of pollntion free water and air for full enjoyment
of life’. The Court even went that far in saying that a petition for Art.2] in
connection with Art.32 can be inveked by “social workers or journalist’. In other
words, any third person, doubtful that the covironmental conditions at some place
are sufficient to live a life in dignity, ean eall upon the Courts. This decision of the
Suprerne Court is revolutionary, because 1t set a precedent. In casc thers is an
allegation that natiural rescurces are pelluted, the High Court or Supreme Court
can be mduced to investigate and eventually issue a writ petition. The authorities
and private persons will have to act in compliance with minimum cnvironmental
standards. Interesting to note is that the Suprame Court uses international “soft
iaw’, in order to cmphasize its decision. Hence, international environmental law,
albeit vague, has an infloence on the interpretation of rights through the Indian
Courts. The Suprerme Court has decide! sumilarly im other cases related to the

right to life.

The Constitational nght to clean and healthy environment was developed and
cncouraged by the Indian Judiciary from time to tume. ITowever, apart from this
various international environmental principles declared lega! by Stockhoim and
Rio Declaration were introdvecd and enbanced by the judiciary in india. These
principles not only protected environment from depletion but alse protecied by
fixing corporate social and legal responsibility. Some of these principles are
discussed in the proceeding part of the paper.

Principle of Sustainable Develppment: In India, three basic clements of
implementing sustainable development'® ¢an be identified: sustainahle and equitable
utilization of natural resources, integration of envircnmenta! protection and economic
develepment, and the right to development. The definition of snstainable
devcloprent in Indiz intcgrates a quakity of life that is economically and ecolagicaily
sustainable. [n [ndia, albeit the case law failed to produce a cicar definition, 1t did
manage to come out with an applicabic definttion of sustamable development.
During the 1980%s, most of the Indian cases'® were concerned with the cancellation
of tnining ieases and ciosure of national development projects, in order to protect
the depiction of environmment.

In 1994, the Supreme Court of India directly mentioned the principle of sustainable
development and tried to balance the social, economic and ecological aspects.

13 Rip Declavation, 19%6- Prineiple-1: Human Beings arc at the center of concems for
sustainable development. They are entitled to 2 healby and productive Lfe n hamaooy
with nature.

113) Sanis v Konderl, 1984 (2} Civil L1 377 (Ker); M.C. Mchta v Lnion of India, AIR 1987 5C
9635; Shri Sachidanand Pandy v Statc of West Bengal, AIR 1987 501109; Rzl 1itigstion
and Tntitlement Kenda, Debradun v Swre of Utter Pradesh, ATR t988 8¢ 2187
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The 1990’87 definition of sustainable development emphasized the relationship
between development and environment, and tried to mamiain a balance between
the two. More sophisticated challenges were made where the Indian Courts
were asked to dcal with polluting industries such as the leather factories, to
prevent cncroachment of wetlands, and to preserve forests and vegetation. It
gave priority to sustainable use of the natural resources and to a nght to a healthy
environment for the present, and to a certain extent, to future geperations. The
national environrmental policy and legislation reflect the concern for a balance
between development, plarming and enviropment.

Principle of Intergenerational Equity: 1n Iodia, inter generational equity
principle’ has been considered as a part of achieving sustaimable development.
However, the nature of the right and how fo achieve it has not been discussed by
the Courts. Exempli gratia, in the cases dealing with reserved forests, the Court
decided the case based on the need of the present pencration and the rational use
of matural resources. Therefore the vertical application of equity has been
established'®. Moreover, the notion of equity has been connected with the cencept
of public trust and depended on people’s right to enjoy a healthy environment™,

The Vellore Citizen’s Welfore Forum®! recites the Brundtland Commission
definition of sustainable developmenti which ‘meets the needs of the present
withont comprornising the abillty of the future generations to fulfiil their own
needs’. Tn People United for Better Living in Calcutia v. State of West
Bengai®, it was stated that ‘The present day society has & responsibility towards

17 V. 5. Damodaran Nair v State, ATR 1996 Kcr. 8; 5. Jagannath v Union of Jodiz, AIR 1997
&0 §11; Om Prakash Bhatt v Statc of Uttar Pradesh, ATR 1997 AllL 259, Burmbagy Fire
Works Dealers Association. v Comamisgioner of Polics, Calouna, ATR 1998 Cal 121; Mahabi
Coke Incustry v Pollution Coatrol Board, AIR 1998 Gag. 310

I8 Inter-(Fencrationa) Equity Principic: The prnciple states that it is the vight of cach generation
of human beings to benefit from. the cubtural and natural inheritance of past generations as
well as the obligations 1o preserve such horitage for fature generations. 5. Divan méd A
Rosencranz, Environmental Law and Policy in India, Cases, Materials and Statates, Onxford
University Press, New Dethi, 2001, p33.

19 Vellore Citizon's Welfirs Forum v Union of India, ATR. 1006 SCW 3399:1596 (5) SCC 647;
Stetc of Himachal Pradesh v Gangsh Wood Products, AIR 1596 5C 149; Indian Councd for
Enviro- Legal Actkm v Ulien of Imdss
(The CRZ WNotification Case), (1996) § SCC 281; AP. Polution Control Beard v MV
Mayudn, ATR 1999 5 812 at 219: 1959 (2) SCC 718,

20  United Natipns Framework Convention om Climate Chamge, 1992, Anticle 3: The
partics should protect the climate systen for the benefit of present and fature generations
of humankind, on the basts of equity and in acoorsdance with thelr common bat differentished
responsbilities and respective capabilities {entcred mte force on 21zt March 19%4).
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22 AR 1993 Cal 215



the posterity of their proper growth and development 50 as to allow posterity to
breathe normally and hve in a cleaner environment and have consequent fuller
development .’

In 5. Jogannath v. Union of Indic®, the eourt while dealing with conmmercial
shrimmp farming held that a strict environmental test is required before permission
is granted for the installation of such farming in fragile coastal area. It added that
there mmst be a compulsory Envirommmental Impact Assessment (EIA)Y which
would consider Interpenerational equity and rehabilitation cost

Principle of Precoutionary Principle: In India, most of the cases™ of the
1990°s on environment deal with the defmition of the precautionary primeiple™

Adopted to prevent the inter-jurisdictional damsage, the Indian court decided that
the burden of proof would shift and the allepation would requirs to he proved
beyond reasomabis doubt. Applying as part of ensiomary law, the court, in some
cases wanted to avoid the stringent rules and procedures of evidence and eausation.
In 1996, the Indian court laid down the meaning of precautionary principie (PP).
It stated that environrnental measures, adopied by the State Goveroment and the
statutory avthorities, must erticipale, prevenmt and attack the causes of
environmental degradation. Following the definition provided in the Ric
Declaration®®, the comt stated that where there are threats of serious and
wreversible damagre, lack of scientific certainty should not be nsed as a reason
for postponing measures to prevent environmendal degradation.

The court again followed the ‘anticipate, prevent and attack’ approach in AL C

23 (1957 2 BCC 87
24 AF Follution Comrot Beard v MY Mayodu, AN 1990 SC 812 ar §19 10949 (2) SO T18;
Vellore Citizen's Welfare Forum v Union of Tndia, AR 1996 SOW 33991996 (5} 3CC 647
25 Precautionary Prmciple: When human activilict: may lead to momlly unacceptable harm
that s scientifically plausible but uncertain, actions shali be taken 1o avoid or diminish that
hiom. Morzlly unacesplable barm refers t0 harm 10 bumsms or the coviromment that is;
- Threatening to human life or health or;
- Seripns and effectively irevergitle on
- Incguitable to prescnt or fuhoe generations on
- Tmposed without adequate consyderations of human cights of tiose affected.
United Matious Edugational, Beientific and Cultwral Orgapization (UNESCO), The
Precantiomary Principle: World Commission on the Ethics of Sciennfle Koowlalge and
Technotogy, UNESCO Press, New York, 2005, p.l4; Barton, The States of the
Precautionary Principle in Ansiralian, Hare. Envit Law Review, 1998, Vol. 27, pp. 30%-11,
26 Rio Declaratipn, 1992, Principle 135; in order w pratect the enviroonmont, the precautionary
principle approach shall be widely applicd by states accomding to their capabilities. Where
thers are threats of serious and reversible damape, lack of full sclentfic certamty, shall
not be nsed as a reason for postponing cost- effective measures t prevent enviranmenizl
degradation
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Mehta Case’. In this case, the precautionary principle was invoked to prevent
construction within one kilometre of two lakes located near Dethi and the prineiple
was accepted as a part of the law of the land.

Thereafter, in the Tiy Trapezium Cuse®, the Supreme Cowrt ordered & mumber
of industries in the 2rea snrrounding the Tay Mahal to relocate or introduce
poliution abatement measures in order to protect the Taj Mahal from deterioration
and damage. Following the decision of Feflare Cifizens Case and Indian Council
for Enviro-Legal Action Case”™, the Supreme Court described the Precautionary
Principles as environmental measures which nmst “anticipate, prevent and attack”
the causes of environmental degradation.

In 8 Jagannath Case™ the precantionary approach was relied on te curtail
commercial shrimp farming m India’s coasial areas. The commercial nser of
agriculiure lands and salt farms were dischargimg highly polluting effluents, and
causing polivtion of water, Normal traditional life and vocational activitles of the
focal population of the eoastal arcas were being seriously bampered. In AL
Mekhia (Tunneries) Case¥, this principle was nsed when the court wanted 1o
relocate 550 polluting tanneries operating i Caicutta.

An application of the Precautionary Principle is found in szo mol proceedings
in Re: Defhi Tramsport Depariment, where the Supreme Court dealt with air
pollution int New Delhi. In the Suprame Court’s view, the precantionary principle’
which is a part of a concept of *sustamable development” has to be followed by
state governments in controfling polhition. According to the Supreme Court, the
State government is under a constitutional obligation to control poilution and, if
necessary, by anticipating the causes of polintion and curbing the same. The
Supreme Court added that principle is entrenched i the Constitution as well as n
varicus environmental laws.

In Th. Mujra Singh v Indien Oif Corporation’, it was held that the court
conld only examine as to whether authorities have taken all precautions with a
view (o sce that laws dealing with eovironment and pollution have been given due
care and attention.

In AP Pollution Control Board v. Prof. MV Noyudi®®, the Supreme Court
commented that, althongh Poiluter Pay 18 accepted 28 part of international
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customary law, #t is still evolving and applies according to the sitoation and
circumstances of each case. The Suprerne Court also stated that the burden of
proof in environmental cases is reversed and ‘burden as to the absence of
injurious effect of the proposed action is placed on those who wants to change
status quo.’

Polluter Pays Principle: In India, the principle of absolute Lability has been
apwlied in pollution cases to determine environmental liability and has been applied
against the public bodies. This arose from the tort concept of “strict liability” and
does not allow any exception. Number of cases™ discussed above m various
principles also highlights polluter pay principle. The courts have taken action
against the Government as well as against privatc corporations or companies.
Most of the time, it has besn defined as aun integral part of sustainable
development. The lndian Court applied the Polluter Pays Principle (PPPF)Y* m
cases related to accidenta] poliution and environmental damage caused by mdustrial
waste and ordered compensation for the harm caused as well as the obligation to
pay for the preventive control.3

Hence, in the context of environment, the Supreme Court has performed a
yeoman service by taking cognizance, i a uumbcr of cases, of various
environmental preblems and giving necessary directions o the Administrations.
The cowt has thus compelled an inactive and inserts administration to make
some movernent towards reducing environment pollution. In this way, the court
has promoted a broad social interest. For this purpose, the court has depended
upon such Directive Principles as those contained i Article 47, 48A and
fundamental duties contained i Article SI{A) (g) of the Constitution >

34 Indian Council for EnvireLegal Action v. Unien of India (1995) 3 SCC 77: (1993) 5 Scake
57%; Pravinbhai Jashbhai Pate] v. State of Gujazat (1995) 2 GLR 1210: {1995) 26LH352,
Cambridse Water Co. v. Eastam Counties Teather, pl 2 WLR 53 (1994) 1 All ER 53;
Bumic Port Anthority v. Geueral Tones Pty Lid {1994) 68 Aus 11331: Union Carbide
Corp. v. Union of India {1991) 4 SOC 584; MC. Mehta v. Union of India (1987} 1 3CC
305; 1937 5CC (L&S) 37; Ballard v Torlinson (1835) 29 CH. I\ 115 {1851-5} All ER
Rep. 6%3.

35 Polluter Par Principks is the principle according to which the polbuter should bear the cost
of measurcs 1o reduce pollution according to the extent of cither the damage done to the
society or the cxceeding of acceptance level [standard) of pollution. Glossary of
Environmental Statistics, Smdies i Methods, Serics F, No. 67, Uniled Mations Press,
New York, 1997, p.2.

16  Rio Declarstion, 1992: Principle 16: National authocitics should cndeavar to promotc the
internalization of environrental costs ind the use of ccopomic nstuments, taking mto
account the approoch that the pollutsr should, i principle, bear the cost of pollution, with
duc regard to the public interest and withour distorting mternationa) trads mmd nvesimeot,

37 MPJain, Indian Constimtional Law, Wadhwa sud Company Nagpur, Now Delhi, 2003,
0.1330,
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ENVIRONMENTAL POLLUTION AND A STUDY OF BUDA NALLAH
IN THE CITY OF LUDHIANA: OBSERVATIONS, & SUGGESTIONS

“If anyone intentivnally spoils the water of another ... let him not only pay
damages, but purify the stream or cistern which contains the water..” Pluto™

City of Ludhiaia in the State of Punjab is one of the industrially growing cities in
the country. In the city of Ludhiana, the sole source of water supply is ground
water. The fast growing urbanization, industrialization, and other developmental
activities have brought a variable water crigis. The city has various small and
large mdustrial units which include electroplating, heat treatment, cycle
manufacturing, hosiery, machine parts, vegetable oils, dyeing process and chemical
industries. These industrial units are the major source of pollution. Most of the
mdustries are disposing their untreated industrial effluent in the immediate vicinity
as they have either not installed effluent treatment plants and if installed these
are not functioning properly*. This unsystematic dispesal of industrial and solid
wastes has affected the ground water quality of the area. A seasonal stream
commonly known as Buda Nala runs through city of Ludhiana and drains o
Satiuj River. This stream: used to be a fresh water channel with about 56 types of
fish species prior 1o 1964. Now it has no fish because of the high level toxicity in
the water. Once an asset to the city it i3 now a source of public nuisance and
poses a serions health hazard. Untreated industrial and domestic sewerage of the
city is emptied into the Nala.*®

REVIEW OF LITERATURE AND RESEARCH PROJECTS ON BUDA
NALA

Various studies had been conductcd on the Buda Nala from time to time. All
these sdies liave tried to highlight the pollution being cansed by the wastes into
the Nala. However, certain steps have been taken to eliminate the problem but
nothing concrete has come out. The stream is getting polluted day by day whereby
increasing the problem of pollution in the city. The review of same of the studics
has been briefly discussed below.

*  Mr Gill {I974)" wvestigated the physico-chemical characteristics of the
waters of Buda Nala in refation to their effect on fisheries. It was reported

38 B, Jowcit, The Dialogues of Plate: The Laws, Clarendon Press: Oxford, 1953, section
485(e).

39 Ludhiana: The indusirial vis-d-viz pollation capital. For more miommation visit, ~hitpsf
w550 atGATA/CASESIND/LUDY)L. UMDpollntion iml>, visited (26th January, 2012,

40 A5, Prashar, “Laudhina heading for a Bhopal-Like Tragedy: Punjab Rivers are now Heavily
Polluted,” The Tribwne, August 1997,

41 Lodhiana: The industrial vis-4-vis pollution capitzl. For mere information visi, <htpf
35,004V GALA/CASES/NDVLUD/L L Dpeilation htm?~, visited (26th January, 24712),
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that there was no dissolved oxyzen i polluted zone, BOD ranges %0-350
PPM was high with pH 7.05 to 7.7 and specific conductivity between 0.45-
1.46 micro mhos. These parameters were reported to have adverse affects
on fish Tife. Nitrates and phosphorus were also much more than their
respective permissible lanits. The study reveals that discharge of raw sewage
into Buda Nala had considerably increased. The presence of blue-green
algae had been: reported to have mereased the BOD. This 15 making water
colored, turbid, and rives disagreeable odors.

Azad (1981 studied the metal 1on concenitration in Buda Nala water and
found the conceniration of Icad, cadmiom Nickel and cobalt in Nala’s
water to be nmch more than their respective permissible limits.

Sharmma {1984)* conducted the stedy on Buda Nala for seasonal population
dynamics of zoo plankion in polluted water. It was reported that there was
adverse affect of sewage, dairy wastes and indusirial effluents on the
aquatic organismes.

Duggal and Grewal (1985)* compared the water qualities of Buda Nala’s
both opstizam and downstream of city. The water quality of Nala was
found to be badly impaired at downstream side becanse of discharge of
sewage and ndusirial efflucnts from the city.

J.P.5ingh {1988)* on Buda Mala. It was found that the seasonal functioning
of few mxlustries varies the amount and nature of pollution load n Buda

42
43

45

ihid.

ihid.

IP Singh, 1988 A stady was carmed-out to demarcate the 2one of grovsd water pollution
aleng the Buda Mala. The study was aimed tc predict the spread of pollutant iote arcas
around Buda Mala through ground water. The site selected for experimental work was i
downstream of Buda Nak near Habowal colony. The very reasom for fns seh=tion & that
al! the city drains have found their eotry Tto the BN hefore it reaches Haithowal Thus, the
quality of water @ this reach of BN & the worst smd ranaims vatdern. Thres longitudinad
site sections wers considered. While selecting sampling pomts (hand pomps), in and
arcurdd Buda MNala, care was taken so that the sampling points should 11 on either side of
the Nala on 2 perpendicular lins that to on the $4me sub-soif watcr depth. Equal
perpendicolar distances were aleo covered for the anabywis wodk carried out on sither side
of Nala at cach section. Twoe sampling pomts for anzlyzing Buda Mala’s water were alsc
sclected at cach section. The collected szmples from Buda Mala, tobe-wells and hand-
pumps were tested for different physical, chemmical and microbiological paremncters.

The conclusions drawn fom the present smdy are: {) The concemration of most of the
witer quality paameters of Buda Nala cxoeeds the m-sirsam shmdards set for offfoomt
discharging m rivers. i) The water of hand pumps in the adjommy area is having higher
MPN, ammonizcal nimopen, total zolids and ofai hardress than maximum acceptable
limitz for potable water



Mala round the year. It carries polluted water from Ludhiana city and
disposes 25 km away in river Satlyj in a very unhygienic way. The seepage
of polhsted water from the Nala causes ground water polhotion in the area
along its sizetch. The Buda Nala water when falls into the Satluj River it
creates filthy enviromment, and canses color of river water to black

The quatity of water in Buda Nala had also been declared mafit for irrigation
by the researcher Mr. Hira, in 1989.%

To study the variation in physico-chemical parameters in the water of Buda
Nala vis-a-vis variation of discharge, a detailed study was urdertaken by G
Singh, Civil Engineering Department.  Eight sampling sites were selected
along the 25km Streich of Buda Nala. The first three sampling sites were
within city limits, fourth to seventh sampling sites were at downstream of
Buda Nala whereas cighth was selected at river Sutiej, one kilometer
downsiream from the point where Buda Nala mezges into the river, All
sewage drains join to Buda Nala before site four. Therefore, the four
stations (fourth to seventh) were used for amalyzing the data and to
understand the changes in water quality. The cighth sampling site was also
not a true representative of Buda Nala water as the Sotlej water mixed up
in it. The data on this site was to determine the cffect of Buda Nala water
on the Sutlej River. The sanmles were collected as per “Standard methods
for the Examination of Water and Waste Water’” during the three scason’s
city witnesses. One month interval was taken to collect the waste water
samples. These santples were coliected each tiroe in the morming from 8.00
AM. to 1100 AM. as it was expected to have a peak flow in the stream
during this time. The coliected sampies were analyzed for physico-chemical
parameters: tarbidity, pH, dissolved oxygen, BOD and ammoniacal-N withm
6 hours of the collection. 1t was analyzed that dyemng industries were the
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Thus, the ground water i nearky areas is unfe for drinking. 6f) The pollution trverses
from Buda Nah to the pround watcr on cithor side. e mea of influence s more on the
cight side than that of left, of its flow. This might be atribmed to the pround water flow
direction. iv) Because of pacmnial flow of pollutants m Bud: Mals, it ix foond that the it
haz polhited the ground water uptol200 m on the right side and 250-300 m on the Teft
Ludhbiana; The induskial vis-a-vis poThation capital For more informaton visit, <higyf
sess.co aGALASCASE SN DVLUD/ LUDpollutico bt >, visited (26th January, 2017).
Ludhizng: The mdustial visd-vis polmton capitsl For more mformaton wisit, <hipdf
:655.c0.aWGAIA/CASE S/IN VL UL/ LU Ppollution.hira b, visited (26¢h fanuary, 2012).
Summary of the Findings: i} All the parameters arc at the highest level when the flow
Buda Nala is minimum in month of July smd Towest i (xetober. t may be adoribuoted the
peak maning season of dyeing oeits beforc winter falls. §) Dissolved oxygen af any site
alpag the comrse of Yinda Mals was absent throughout the year reflecting that the stream i
bighly polluted. i) The BOD, COD and TDS have higher valies in summer scason as
comparad 1o cainy & winter season. ivy Self-purification mechanisme docs wot exist in Buda
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main source of pollution of Buda Nala.

The Ministry for Environment and Forests Mr. Jairam Ramesh, Member of
Parfiament, Mr. Manish Tewari, and Chairman Central Poliution Control Beard
visited the site of Buda Nala September 2010. He ordered site studies to be
undertaken and a proposal for an ‘In Situ Bio-Remediation Praject™ was drawn
up. The use of this technology is comsidered to be harmless and indigenously
found in nature. No Genetically Modified Organisms would be used in the execution
of this project. This is an environmentally benign process that has no harmiful
impact on the surrounding ecosystem including on human or amimal health ©
However, the project has not scen the Hght of the day, and has 2vivally wcmained
On paper.

The studies discussed above scientifically prove that indusivies are one of the
major sources of pellution in Buda Nala. However, the studies fail to highlight the
social implications of the pellution. Being scientifie studies they fail to hughlight
the impact of pollution on the residents living nearby Buda Nala. The present
research work iz an attempt towards this direction. The rescarchers try to elaborate
the impact of pollution. on the health and overall lifestyle of people residing in the
neighboring areas of Buda Nala, resulting in the infrmgement of fundamental
rights of the residents. The study tried to re-access the causcs of pollution, its
social iopact, political failure to curb the problem, and other observations made
diring the visit to Buda Nala. 1t concludss with certain sub-monitions.

MAIN OBJECTS OF THE RESEARCH WORK:
e  To study the effect of polluted drain of Ludhiana called ‘Buda Nala® on the

Nab The stream docs nat recover from pollirion cven at extreme downstroarn station sad
dissalved oxypen remains dhsent (RALS, Ludbiznw The industrial vis-d-vis pollution capital,
For morc mformation visit, < bitp/fms.coatGATAN ASESTN EXLAVLUD pellution himl =,
visted (26th January, 2012)

43 h Situ Bio-Remediation Project: This revelutionary method coplovs the vse of microbes to
cat away (e wasts component of cfffucnis that are discharged ito the water, The project
will tackie the offiuent lowl of industrial and domestic wasie being emplied out oo Buda
Nak By cleting “CGireen Bridpes®, that is, temporary bamricades fortificd with microbial
congortia, the filiers build will help the waters to pass. With overy successive Groco Bridge
that the water passes through there will be cxpecied redwitivns in what & koewn as Bio
Chemical Oxygen (Bol)) and Chenrical Oxidation Demand (CoD)) loveks, Thase Grean Bridge
will be set up at intervals of Tkm sach or as mandated by the flow and  quantim of water
found in the Wals, b effect, the microbial constrtic applied in the wcheolopy wilt “chew
away’ the crganic load and ngdusirial pollutants kaving behind the clean water.

40 Ministry of Envivonment and Forests, Government of India, Bio-Remediation Praject te be
Leertehted n Lucfhiona, 4th April 2011, for more information visit <hiip-/global-4-lvs-
colossus.opera-mini uct/hsd 6-04/13720/1/-1/mocf nic.in/press-oute-launch-of-bio-
remedistion-projeect-ludhiana pdf=, visited (26¢h Jaouary, 2012).
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geperal public of Ludiiana living i the locality of the dran.

To study the condition of Laborers working im the Industries along the
edpes of the Buda Nala

To study the effect of Polluted Buda Naia on the human rights of general
public & industrizl class.

Scope of Research Work:

It covers approximately all the areas siinated on the banks of Buda Nullah
i.e. Hatbowal, Chandan Nagar (Chotti Poifi & Waddi Pulli), Peero Mohalla,
Tibba Road, Bihan Colony, Gesta Colony, areas near Central Fatl & Tajpur
Foad.

The analysiz of the present research work is based on the observational
stody; though questiommazires were prepared to know the views of local
residents and workers from the industry. The questionnaires were basically
nsed to make mterview techmique more authentic.

The research undertock, covered total number of 40 respondents from two
classes namely General Public and Industry comprising of 20 respondents
each. Among the peneral public, the respondents were mainly shopkeepers
and local residents and among the industrial class, almost all the respondents
were laborers working in the Industries. Onet of the total respondents covered
under the research, majority were illiterates.

Analysis of the Questiconaires and Ohservations of the Stody:

The general analyses of the questionnaires and observations made during the visit
to the site are sunmed below:

-

Majority of the population cither living near the Buda Nala or working in
the industry sitnated near it are mflicted by various diseases. Some common
discases such celd, cough, fever were found among 40%-50% of
respondents, whereas critical diseases like skin problems, visual and
respiratory disorders were found among 15%-20% of respondents.

Almost 9% of the respondemts were of the view that no govermment
anthority ever visited the site of Buda Nala. Moreover, they were of the
view that nothing concrete has been done 50 far 1o clean the Nala by the
corporation, or iry any NGO, industry or even the local resadents.

The responddents either residing or working near the Buda Nala were
uvnaware of their human right to clean enviromment. They showed no
concern towards right te dignified ife and livelihood.



After having an interaction with the respondents and general observations
the researchers concluded that the main Causes of Pollution of Buda Nala
are;

Drvemg Industry on Tajpur Road is the main pollwter of Buda Nala. There
are lhundreds of dyeing mdustries on both the banks of the drain and they
throw the untreated wasie mto the Nala withont treatment cansing pollntion
at a large scale.

Another najor canse of the pollution of the Buda Nala is sewage mainly
fromn the residential areas but industry too contributes a lot to the pollution.

The liquid waste is not the sole polkatant. Pollution is also caused by the
solid wastc which chokes the drain and becomes the tajor cause of floods
durmg the monsoon season.

There are nomber of dairies in (Geeta Nagar at Tajpur Road which throw
whele of their solld and llquid waste into the Buda Nala and it add to the
poihation of the drain.

Industry is the major cause of pollution of Buda Nala but, it is vot the
SOLE canse as there are various other causes such as domestic waste,
waste from. religious institutions, and waste of dairies froon Geeta Nagar
etc.

The Water Treatinent Plant which is meant to treat both Indusirial Waste
and Sewage 18 uot functional, thus it is unable to prevent pollition. Apart
from it the other machines meant for the cleaning of Buda Nala are not in
operation and their conditions are also not good as they are rusted and need
repairs. Pollution can be easily curbed to a large scale only by making this
treatment plant effective.

There is lack of individual Treatment Plants in industries which is a basic
requirernent ard mmst be in operation i all the industries.

People residing on the banks of Buda Nala are mainiy affected by the
pollution than the employees of the mdustries.

Peaple throw waste into the drain in spite of the warning signs on hoth the
sides of Buda Nala

Foul Smell is everywhere near Buda Nala which causes a lot of trouble to
the residents and employees and even cause respiratory problems to a
large oumber of people.

Pollution affects the public at large out of which majority is poor who do



not have agy financial source to leave the place and migrate somewhere
clse for a better standard of living.

Government has uot taken any measures to elean the Dram. The cntire
fund released by various imternational organizations, C'entral (Government
has been misused and schemes are pot efficiently impleroented by the
concerned.

SUB-MONITIONS

To cover the drain with a roof is one of the inmmediate solutions as it would
not only restrain people from throwing wastc mto the drain but also get
them rid of the foul smell.

To make the water treatment plant work efficiently is another basic solution
to the problem winch will not only treat ndusirial waste but also the
domestic waste and will reduce the pollution to a large extent.

To punish the people who poliute it by throwing waste which will act as a
deterrent for the others and help in reducing pollution in the ucarby residential
areas,

The ground water should be managed by strict rules and regulations. The
use of groundwater should be periodically testes m Iaboratories, so that the
cousumption i5 safe and not mmjurious to health. The rules made m thig
aspect should be strictly adhered™®.

50

Recommendations: 1. Al the gronnd water extraction strochmes should be remstered and
repulited b avesd over exploitation and deterforation of pround water quahity. 2. The water
obtmined from the ground water structores shoubd be tested and mmalyzed to ensure the
suitability of ground water for human sonsimption. 3. The ground waker abstraction
sourees sod their surroundinps should be properly mantained to ensure hygicnic conditions
and no sewage or polloted water should be allowed to percolate dimeetly 10 ground water
aguifer. 4. Propes cament platforms should be constructed sorrounding the pround water
ahsiraction sources 0 aveid dicect well head pollution. 3. The surrounding, surtace aren of
the yrownd water abstraction stroctures should be frequently chlorinated by use of Pleashing
power. 6. Posshilitics of constrisction of artificial rechage struchirs shoadd be explored
to augment the pround watcr rechargs, 7. The hand pumps, which have been ideonified as
having suspected water quality sbould be pamted red to indicate and wam the public hal
the watcr drown from the source i3 not {it for humen comsumption. 3. 1n the ebsence of
ahcmate zafe source of watcr, the water with excessive undesirable consatucnts must b
treated with specific troatment process before its use for buman consamption. 9. The
deflnoridation treatmend option {activated alomin or Nalgonda technique, domestic level)
shoukd be undertaken n pround water dawn from sources exceading the permissible hmit
of 1.5 mg/L. 10. Treatment option Jor nitrate shoukd be undertaken in grownd water drawn
from sowrces excending the pormissible limit of 100 mef. 11, The ground water drawn
from band pomps should be properly chlerinated to cradicate the presence of bacterial
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By proper disposal of Industrial Waste, the poflution can be reduced to a
great extent. As the major pollutant i3 the industry and by providing an
altternative method of disposing waste, Buda Nala can be saved.

Punjab Pollution Conirol Board must perform its duties effectively in order
to, not only preserve the enviconment but also to make the Right to live ma
(Clean & [{ealthy Environment a hving reality.

Proper & tizmely cleaning of the drain can belp to a great extent, which is
done rarely. It must be a frequent excrcise.

Creating awareness among the general public regarding the ili-effects of
polhution and changing their nindset is one of the major solutions which can
ultimately lead to the lesser poliuticn.

Non-Governmental Organizations have a major role to play in cormpleting
this uphill task

Fmally, the most important way to crb thizs memace is the “Colicetive
Efforts” on the part of Government, Indusitry & General Public, so as to
make the city livable and loveable for the present and the coming generations.

contammation, 12, The vnreated scwage and scwerape flowng in viglous open dring ane
one of the canses of ground water quality deterioration. Proper underground sewage systcm
must be laid m all imhabited arcas and the vnireated sewags and mdosirial wastes should
not be allowed 1o flow m open drains, 13. A proper system of collecbion md ansportation
af dommestic wasts should be developed. Land £l sitefs) shoukd be identified and it must be
soicmiafically designesd. wound water quality near tand 51 sites should be regularly monitored.
14, The mass awarenass shoukd be gencrated about quality of water, itz effect on human
hezdth, and responsibilides of public to safoguard water rosources.

Status of Groundwater Quality m India Pat-01 (GWOQSN0/2007-2008), Comral Pelluton

Cemtrol Board, Minisiry of Environment and Forests, Government of Indw, Delhi, 2003,
P 364,



Yulnerability of Laws relating to Sexual Harassment of
Women at Workplace in India: A Critical Appraisal

Ashutosh Hajela*

‘Sexual harassment” depicis a behavior of 2 sexual nature which is unwanted and
winch may reasonably be expected to canse humiliation and or intimidation to the
vietim. 1t is emotionally abusive and creates an vnhealthy relationship berween
the two sides. Sexual harassment of any kind may be wimessed by the males or
the females or even the transgender. It may occur between individuals of the
same gender or hetween individuals of different genders. Such an unwelcome
behavior just becanse of the sex of a person, viewed from a commoner’s view
point is undoubtedly unethical and immoral prima facie and is definitely and
distinctly a vielation of the basic human rights of an mdividual and is purportedly
a crirme against the society by and large whether it is in a subtle, non overt form
or whether it is in the crudest form.

The prime difficulty in comprehending the phenomena of sexual harassment is
that harassment may be exhibited through a varied range of behaviors. It may be
cases where the aecused tics to mpose unnecessary familiarity with the
respendent, it may he an unwelcome act not necessarily a physical onc towards
the respondent, it may be actual physical advances towards the respondent, it
may he anything which provides discomfort to the respondent, which makes the
respondent feel humiliated. It is very clear that with the best of the cfforts we
cannot precisely pen down as to what conduct, act or gesturs may bring the
respendent in a state of discomfort and emiliation; what can be put down in
black and winte is only clear cut instances of harassment which are supposed to
he objectionable by 2 reasonzble man of the society. As such what is cognizable
is the only and the very fact of the complainant having been put in a state of
despair, belplessness, disgnst and bumiliation by some act or gesture of the
accused. Here comes o picture the handicap attached to the rule giver who has
necessarily to draw a balance between the general rule of freedom and co
existence on one side and the scasibilities of a particular gronp on the other side
and if he fails to draw this fine and delicate balance, the policy or rule thus

¥ Agzetont Professor-in- Law, Amity Law School Prelhi (GOSN



declared shall be definitely titted towards one side which, m turn, will Jead to an
unrest in the society by and large.

Right to livelihood is a basic right’ to be provided for and to be safeguarded by
the State by virtue of our Censtitutional provisions and judicial decisions. Article-
19(D(g) of the Comstitution of India guarantces to every citizen freedom 1o
practice any profession, or to camry on any occupation, rade or busmess.

As such this becomes the liahility of the staie {0 ensure that there remains a
healthy, conducive and productive enviromnent at all the workplaces for the well
being of all the employees. Regarding the workplaces, the growing concemn now
days is that we are witnessing a gradual degradation of professiomal ethos and
values amongst the workers.

What is seemingly the most unfortunate development i the modern day society
is that we arc losing oui on onr sexunal integrity and propricty. We are constantly
coming across cases of the more disturbing sexual harassment incidents at the
workplaces even when we tend to be more educated now, even when we tend to
be more careers oriented now and are more ambitious i Qur caresr Prospecis.

The infamous news of a law Intern hurling allegations of sexual harassment by a
Supreme Court Judge? old enough to be her grandfather, the news item about
TEHELKA editor?, a seasoned and senior journalist allegedly assaulting 2 fermale
staffer in a Ut etc., are bringmg India’s image down. Similarly we are coming
across cases where in men® are complaming of being harassed hy female
colleagues and bosses®.

The Indian society had been applying its mind and has been responding to the
stinmuli provided by increasing cases of sexnal harassment at workplaces for a
considerable amount of time.

The society has abhorred the very iea of defilmg the modesty of women and
causing disrespect to womanhood in amy manner whatsoever. The fact that the
Indian society is very sensitive towards protecting the modesty and dignity of

1 Article 39 a Constitation of huda

2 httpAfwww indianexpress com/news/justics-ganguly-named-by-law-intcrm-m-scxual-
barassmend-case/ 1201 L35 Jast visited on 04122013
3 http://in.reviers. com/farticle/2013/11/28/india-sexnalviolence-cditor-

AINDEEQARDT7RINI1128 tagt vigited on 04.12.2013

4 Tables turn: Men harassed:Published: 14th Anpgust 2013 09:04 AM hipi/
newindiancxpress. com/citiesf banralore/Tables-turn-Men-harassed/2 013708/ 14/
articlel 732962 ece last visited om 04.12.2013

5 Adam, #t's madem: Published 31zt March 2013 httprfwww.tclegraphindin com/1130331/
jsp/Tdays! story 16729862 )spR Lip7LsdKBkYo Jast visiied om 04122013
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wormen is amply proved by having the provisions to the tune of section 3545, 5097
along with other provisions under the Indian Penal code and the Apex court of
the country also trying its level best to protect the same through its decisions. The
role of the Supreme Court of India is to be applanded in the case of Rupan Deol
Bajaj® wherein the petitioner, an [AS officer lodged a complaint against Mr KPS
Gill, Director General of Police, Punjab of intimidating her, slapping on her posterior
and thereby outraging her modesty in full public view wherein the plea taken by
Giill of the matter being a trivial matter by virtue of Section 95, LP.C. was turned
down by the Supreme Court ruling that where the modesty and dignity of women
is concerned it cannot be a trivial matter for the purpose of Section 95° of 1PC.
The apex court of the country again responded very clearly and strongly against
the increasing episodes of sexnal harassment of women at workplaces in the
celebrated judgment in Vishaka V. State of Rajasthan', finding the incompetence
of the present civil and criminal laws of the country to address the problems
being faced with the working women. The Court is to be appreciated with the
most extreme respect for coming up with a dreft of guidelines on the subject
matter wherein 1t tried to provide a working definition for sexual harassment and
the mechanism for dealing with and disposmg off such matters. Again in Apparel
Export Promotion Council V. A K. Chopra", the Supreme Court came heavily
serting aside the order of the High Court in a matter dealing with the sexual
liarassment of an employee by a semior wherein the HC Liad ruled that the
respondent had tried to molest the complainant and not actually motested her and
that the respondent had not managed io make even the slightest physical contact
with the lady and consequently ruling that such an act on the part of the respondent
could not be met with his dismnissal from: the services. The Apex Court ruled that
the conduct of the Senior Officer towards his junior female emploves was wholly
agaipst moral sanctions, decency and was offensive to her modesty. The Court

4] Section 354.
Whoever asszults or uses criminal force to any woman, intending to ourage or knowing it
to be likely that be will therchy ontrape her modesty, “shall be punished with Imprisomment
of either description for a term which shall not be less than one year bat which may extend
W five years, and shell akio be Lable & fine™ shall be sabstitued

7 Sectign 309, Whocver, inteodiog % nsult the modesty of any woman, utiers any word,

makes any sound o gesturc, or cxhibits any object, Itcnding that such word or sound

thall be heard, or that such gesimre or object shall be scen, by such woroan, or mirudes

upgn the privacy of such womag, shall be punished with siupl mpriscoment for a temm

which may extend to onc yoar, or with fme, or with both

Mrs. Rupim Deol Bajaj & Anothar v. Kanwar Pal Singh Gill & Ancther Air 1996 $C 309

g Section 25 of Act camging slight harm: Nothing is an offcocc by reason thar it casses, or
that 1t is intended to cause, or that it is known w© be lkely to cause, sy harm, if that harm
iz 30 slight that no person of ordmary sense and mper would complain of such berm.

to {1997} 6 S0 24]

tl AIR 1999 807 £25
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further ruled that any reduction in the sentence would be & retrograde step and is
bound to liave a demoralizing effect upon the women employees and reiterated
that any sympathy or mercy in such cases is misplaced and restored the dismissat
of the respondent from the services.

However, ncidentally or deliberately, the common view point of the Indian society
is that it is onty the man who is the perpetrator when it comes to sexual harassment
and it is the woman in every case who is the susceptible creature, The society
feels that the men cannot be sexnally harassed and cven if we concede 10 the
idmwefeelthatthﬂmmenjn}r‘it’.Thnveryfactnftheidmlogyiswell
reflected in the cool response displayed by the Ministry of Women and Child
Development, Government of India in not making the recent Sexual Harassment
of Women at Workplace {Preventior, Prohibition and Redressal) Act 2013 gender
ucuiral. The Indian society is quite reiuctant to digest the idea that even men can
be vietims of feminine sexual aggression. The society, the legislative mood of an
anti-male stance may turn out io be coumterproductive if uot today may be
tormorrow by definite means. We are still happily continuing with the traditional
ideology of man being the perpetrator in every case and women bearing the most
passive tole by going ahead with the idea of Adultery" coined under the ndian
Penal Code, 1868 wherein the Jaw attaches nor the least penalty to the wife in an
adulterous relation presuming ber to have been forced inte such wnion due 16 one
or the other reasons and ber act is not supposed to be culpable by any stretch of
imaginatio. The provision under Section 497 of the Indian Penal Code specifically
mentions that the ‘wife’ in an adulterous relation shall not be punishable as an
abettor. With the same hangover now we are gifted with & new legislation meant
to tame the growing menace of sexual harassment of women at workplace winch
also does not, by any way of imagination, even try to attach the slightest degree
of contributory rolc on the part of the fairer sex in such incidents. There is an
apprehenston which needs to be given due care and attention that the proposed
law might endanger the overall workplace harmony. In a far more competitive
era than ever before, there might spring up fiivolous complamts merely from
professional rivalries and jealousies and the law might be used or misused to
serve one’s own vested mterests or even fo settle professional or even personal
scores. The legislature can’t underestimate such propositions even if the probability
of the same remains low in its zeal to create a safe enviromment for women at
the workplaces and if it does so 1t shall be definitely failing in its duty to draw a

12 S-ef:tinn49‘?.Ad|.11u:r_-,r.——Whuwerhassexunlmtﬁcmnsewithapusmwh{}ismdwhom
hcknmorhasrmmmbcﬁmmheﬂw%ufmoﬂm*man, withgut the consent or
connivamcs of that muws, such sexnsl microourse not amountng to the offence of rape, is
guilty of the offtmcc of adndtery, mnd shall be punished with imprizsopment of ejther
description for a tem whith may extend w five years, or with fine, or with both, In such
case the wifc shall not be punishable as an abettor
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balance between the competing interests of the society.

The Act, which received the presidential assent in Aprit, 2013 and which is yet to
be notified speaks of sexual barassment' as any unwelcome act or behavior in
the nature of a physical contact or advance or making sexuaily coloured remark
or showing pomography etc., ‘whether directly or by implication’. The use of the
words ‘by implication” even though used to provide strength to the complamant 1
cases difficult to be proved by way of uon availability of evidence are probably
prene 1o be put to misuse by some frivolous complaint makers. The Act gives an
exhaustive definition of “workplace’* to include governmental organizations, Local
anthorities, co-operative societies, private sector organizations, nongovernrnental
arganizations, educational organjzations, enfertainment services, hospitals and even
a dwelling place or a house. The section stretches the definition of the workplace
to include ‘any place visited by the cooployee arising out of or during the course
of cmployment including transportation provided by the employer for undertaking
such Journey” which again is somewbere outside the purview of the employer
who may be held accountable for an untoward incident winch thus happens to the
victim. The Act provides a maximum period of three months' (subject o the
power of condoning of delay left to the Interna) Comemittee or the Local Commttee)
for the victim to rmake a written complaint. Again the power of condoning of
delay though is definitely required to be bestowed upon the authority(s), may be
put to misuse. The Act, then speaks of setting the matter between the aggrieved
women and the respondent through conciliation'which reflects a very retrograde
provision keeping in mind the severity of the act being violative of some body’s
basic hman right of dignity.

The Act, then talks of providing punishment'” for false or malicious complaints
and false evidence given by the complainant by way of departmental proceedings
under the service rules. The provigion itself may dissuadc a complainant from
coming forward by a mere presumption of an action contemplated against her.
On the other side, the proviso to the section empowers the complainant by stating
that a mere inability to substantiate the complaint or provide adequate proof nead
not attract action against her. This may go against the right of the respondent
who definiiely runs the risk of losing his reputation by & mere allegation coming
from a woman in a society which is more sensitive towards the females and
presumes men to be at a fault possibly at every juncture of time. To add to the

) Section 2, The Scxmal Harassment of Women at Workplace {Prevection, Prohibition and
Redvessal) Act, 2013

14 Scction 2 o,

15 Section 9,

16 Section 14,

t7 Soction 14



probiems, we are countered by the way such incidents are publicized by the
media houses where such allegations which may or may uot prove to be tme do
have cascading effects upon the respendent(s).

The Act again spells very clearly the prohibition'® that has been imposed on
publication of the contents of the complamt, the identity and addresses of the
agorieved women, the wiinesses and the respondent to the public, press and
mediz in any manner which may depict the process to be a eompletely opague
process: the complainant may not get justice, the respondent may be unnecessarily
victimized and penalized, conciliation may be achieved by way of manipulations
and above all there would be no check whether of media or any person.

As far as the penalty'” under the Act is concerned, the same will fail to create
any detemrence.

A critical evaluation of developments in the recent infamous episodes of Justice
(Retd.) A.K. Ganguly and Tarua Tejpal forces us to re-look and think of the
efficacy of the legislations that have been gified t6 us by the overzealovs Legislature
in thefr attempt to provide a safe environment to women and zlso the way soch
cases arc put to trial by our executive machimery.. Gomg by the Tarun Tejpal
case, Tejpal has been allepedly accused™ of sexually assaulting a female journalist
more than once at a function in Goa and the story thereof came mnto limelight
because of certain e-mails that got Jeaked somehow. The rony stands m the point
that the respondent in this case happens to be the father of the commplainant’s
friend and he was seen as a patemal figure who liad worked with the father of
the complainant. The Tespondent is accused of having violated his position of
trust in relation to the compiainant and what 8 more unfortunate i5 that the
Respondent Journalist himself had jaunched crusades agamst the sexual harassment
of women by way of his hold over the Art of Journalism. It was an occasion for
the host of TEHELKA’s Think Festival with an intellectual gathering where the
alleged most un intellectual cause of action took birth and culminated m the
slapping of serious charges upon Tarun Tejpal which do find mentian, in Sections
34T, 3405, 354A%and 375 of the Indian Penal Code. The alleged sexual

tE Rection 16

19 Scction 26

20 hatpofibmlive.in.com/news/thc-complote-cmait-trail-of-the-tarun-tejpal-sexual-assanlr-case/
436501 -3 It last visied on FO122013

21 Wrongfut Restagnt (Panishment)

22 Weoopful Confincoont (Ponishrment) (#) 2 demand or request for sexval fhvours; or {#)
showing pomography agaimst the will of a wornan; or () making scaually colonred remarks,
shall be puilty of the offence of scaual harassment.

23 3544 (1) A man committing wy of the following acts -

(i) physical contact and agdvances nvelving vawekome and explicit sexual overtures; of

24 375 A man is waid 1o commit “rape” if he- {@) ponctafss s pends, to any cxicnt, mbd
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harassment of the lady by the respondent, if proved true, is definitely no case to
be treated with any sort of lenient action but here the slapping of charges of
‘rape’ and the same being upheld by a Goa Court™ demand an intraspection of
the over enthusiastic Legislature™ which has very actively modified the basic
structure of the defmition of rape earlier to be found in Section 375 of LP.C.,
1360 The Legisiature, now has inclnded the act of 2 man, who “applies his
moeuth 10 the vagina, anus, urethra of a wornan or makes ber to do so with him or
any other person”, 10 be an act of “rape™ for the purpose of Section 375 of LE.C.
and this happens to be punishable with a imprisonment ranging from seven years
to impriscnment for life.”” Further in case of the offence being repeated on the
same women by a person who is in a position of trust or authority® towards the
womzn, he shall be awarded rigorous imprisonment ranging from ten years to
imprisonment for lifc which shall mean fmprisonment for the remainder of that
person’s matural life”. The clause (d) under 5.375 LP.C. carries a provision
which is difficult when put to the proof part of it by way of medical evidence and
mzy be put to misuse by vexatious complainants. The an amended Section 375
insisted on penetration’® to be an essential ingredient of the offence of rape
which now stands omitted and anything short of penetration failed to fall under
the category of “rape’ and the gravity of the offence was to be decided by the
oourt; if any modification was required that could have been brought in Section
354 and the penalty provisions thercin only rather than redefining the very
ingredicnts of rape in toto. The Legislature bas, unfortumatcly, stretched its arms
too far in its zeal to protect the modesty of women and the provisions thus added
may cause mconvenience and hardships to the male counterparts. If Farukh
Abdullah reacts® to the proposition by saying that “the sitnation is such that men
are afraid to even talk to women”, his apprehension, even though mismatched

the vagina, maeuth, urcthra or anus of 2 woman or makes her te do 50 with him or any other
persnn,'cer{b‘jmm,wanycxb:uLmyobjmmapmtoIthcbudy,nmbﬁngthnpmis,
into the vagina, the ursthra or anus of 2 womay or makes her ta do 50 with bim or ay
wther person; or () manipulates woy part of the body of a woman, 50 as 1o canse penetmation
int the vagima, urethra, aus or any pert of body of such woman or makes ber o do 50
with him o any other persom; o () applies his mouth 1o the vaginz, anus, wrethrs of 2
woman or makes her 10 do s¢ with him or any other person....

5 http:F.Fwwwndtu.camfarticlcfindiaftehe!kn-case~prﬁna—fasie-nidmcc—to-show-rape—said—
Judge-as-che-rejocted-tarun-tejpal-s-bail-plea-452054 last  visited om 10.12.2013

26 The Criminal Law (Amcndment) Act, 2013 we 03.02.2013 available at bttped/
mdiacede nicinacts-n-pdff132013.0df last  visited on 16.12.2013

27 Scction 376{1) IR

28 Sectiom 376(2)f

'l Secton 376(2)

30 Unamended Section 375 LP.C. Exphmation - Penetation = sufficient to constimre the
sexuzl mierconrse accessary to the offcmec of cape.

3t hep:iferww.asianage com /mdia/farooq-abiullah-afaid-women-351 Last visited on 10.12.2013
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with the time of his utterance of the statement, i3 not ill founded.

Amother glimpse of the developments in the indictment of Justice (Retd.) AK.
Ganguly in the sexual harassment of a Law Iotern again points the way m which
the society, the common man, the media and in this case the llon’ble Supreme
Conrt™, itself, responds to allegations feveled against the respondents and speciailly
the high profiic ones. The Suprente Court took an active and immediate cognizance
of the newspaper reports talking about the allepations leveled by a Law Intem
about ‘sexual harassment by a recently retired Supreme Court Judge’ and
constitated a Conmittes consisting of three sitiing Fudges of the Court to ascertain
the truth of the ailegations. With the least of delay the committes submitted its
fmding of the Judge in question being Mr. Justice A.K. Ganguly and further
statcd that * the statement of the complainant both written and oral prima facie
disclosed an act of urrwelcome behavior (unwelcome verbalfnon verbal conduct
of sexual nature) by Mr. Fustice (Retd.) A.K. Gapguly with her in a room in
Hotel Le Meridien on 24.12.2612 approximately betwesn 2:00 PM. to 10:30
P_M“’GJ

The Supreme court after this indictment of the Judge in question, procesded to
say that “considering the fact that the sais intern was not an intern on the roll of
the Supreme Court and that the concerned Judge had aheady demitted office on
account of his superannuation on the date of the incident, no further action is
required by this Court”. Here the very episode of the SC taking cognizance of
the issue, seiting wp of a three menber panel, the Panel’s handling of the issue
and ultimately abruptly distancing itself from the issue after naming and indicting
the Judge in question is subject to numerous guestions. The onus has now been
put on the complainant to file a F.LR against the Judge for further action to take
place in the case. The action of the Supreme Court in this case amply portrays
that the Tudge in question has been proved guilty by its findings and his image has
already been painted in black by none other than the Apex Court itself without
even having a proper and registered complamt against him. The question to
ponder over at this juncture of time is whether the accused jndge, in this case,
will receive a fair trial, supposing that a proper trial starts in the duc eourse of
time when the Apex Court itself has pre judged the issue and jumped to a
conclusion. There is no doubt pot the slightest need to exhibit any degree of
lenience towards the accused in such cases but is not the accused entitled to a
fair trial in such cases and is he not entitled to receive a just and fair reaction
coming from the society. Is it fair that the media, the society itself conduets the

32 bupflacticles.timcsofindia indiytimes.com/201 3-12-06/indmid 4862243 1 _fnstice-ranemly-

lzw-grudnate- retived-judpe lest visited on 11.12.2013
33 bttp:/fmdiatoday. intoday. in/story/ak-gan guly-law-intemn-sexnal-harassment-no-action-
equrcd-says-supreme-court/ 1328020 heml lust visiied on 11,12.2013
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trial of the accused in soch cases and becomes judgmental and decisive about
some one’s act and charzeter in a fraction of a moment? Are we not defiring the
basie prineiple of the Criminal Jurisprudence that a person is presumed to be
mnocent 4l his charges are proved beyond reasonable doubt? Do we not cause
an un reparable damage to the reputation and character of an accused person by
acting too pro maturely and what is the state of affairs in case the allegations
turn out to be false at which point the Media houses suddenly lose interest im
following up the matter and a similar impulse is generated within the otherwise
over enthusiastic members of our society. The emergent need of the hour is that
we should crtically assess the pravity of the situation and should move ahead
with mature, calculated and meticulously planned steps rather than commg up
with reforms balging to grave and sudden provocations,

Sexual harassment has been a2 problem in the Indian society amd the Indian
wamen have undoubtedly been quite vulnerable to the same. There was definitely
a need of having a strong legislative measure to curb the evil and the adoption of
the Sexual Harassment of Women at Workplace (Prevention, Prohibition and
Redressal) Act, 2013 is a welcome step. However, the moot point for consideration
1z whether in its zeal to equip the women with a safe apd condncive working
environment, the Legislature has not created grounds for the man to be trapped
in the very wide and open ended domain of ‘sexual harassment” even extending
to lurd stares, unsavery remmarks or jokes or pestures which might be perceived
and projected as sexunal gestures and thus being diseriminatory towards the rights
of man. The legslature has to strike a proper balance between the compelling
need of having a strong law with a vigilant eye upon women safety and dignity
and the corresponding righis with the man too in the society



Environment and Corporate Social Responsibility:
A Constitutional Perspective

Dr. Bhavish Gupta* & Dr. Meenn Gupta**

ABSTRACT

From the lanes of villages to the metropolitan cities, around the globe, development
has a hazardous effect on the nature that has murtized ws with nhmost care,
caution and affection. The inquisitive, innovative and keen attribute of hnman
beings has lead to a life full of nxuries bestowed by natre. With the industrialization
clubbed with technological advancernent bas shown the way to the establishrnent
of string of industries in the various parts of the country. They owe a duty not to
poison our water and food, not to pollute our rivers, beaches and air, not to aliow
their workplaces to endanger the lives and safety of their employees and the
publie, and not to sell commaodities, or provide transport that will kill or injere
people in return of the services they provide to the society. This artcle will
provide the legal and ethical measures to eurtail the emerging environmental
hassles by the taking a key note on the corporate social responsibility in the light
of the provisions of the Constitution of Tndia and to solve the entangled puzzle of
the safe and healthy cnvironment and the legal application for enforcing this
tiability on corporate world to protect the environment, highlighting on the “principle
of sustainable devclopment’. [t is the high time for the industriabsts to think above
the profit line and accept their respousibility to take note of the eatalyst vital for
upholding the environment.

[{] INTRODUCTION

“If people destroy something replaceable made by meamkind, they are called
vandals: if they destroy something irreplacenble made by God, they are
called developers. — Joseph Wood Krutch

The most noteworthy incident perswading every phase of existence had been the
industrial revolution that fashioned the modern world. In the last two hundred
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years, the accomplishments attained by the human civilization in terms of material
escalation are proportionatcly to a large extent greater than the material expansion
made m any other era. The tree of development has awarded so many human
friendly technologies which desigred a variety of transformations ranging from
the trimming down the physical labour to curtailing the enormous stretch of
landmass and the whole bumanity can be unfolded with a single clzck. However,
for alt thesc accomplishments, the cost paid by the hurpans Is also beyond their
reach.

Now, the state parties are under an obligation to implement mnovative guidelines
and program to give effect to the tailored theory of development. The governments
have increasingly become aware of the significance of ensuring a union of
developmental and envirormental issues. The term “Environment” meludes water,
alr and land and the inter-relationship which exists among and between water, air
and land, and human beings, other living creatures, plands, micro-organism and
property.’ This has even become an advanced pohtical issne in many countries
because the atmospbere is so subtle that & minor irrevocable smash up may
result in cascading effects that may end up triggering more damage than the yield
one obtained from. the primary trifling damage.

Article 147, 19 (6)* and 21* of the Constitution of India deals with the right to
equality, freedom of expression and right to life and personal hberty respectively.
All these rights are secured 1o the people of India under the Constitution of ladia
particularly in Part I1j dealing with Fundamental Rights. The judiciary’s dynamic
interprefation of fundamental rights have regulated into the rights to a healthy
enviromnent. The judiciary has viewed the human rights on ope hand and the
environmental protection on the other hand as the two faces of the same coin
The judiciary as a guardian of Fundamental Right bas protected the right of cach
individoal in relation to environment under Article 21 of the Constitution,

[E2] IMPACT OF INDUSTRIALISATION ON ENVIRONMENT - NEED
OF CORPORATE S0CIAL RESPONSIBILITY

With the industrialization clubbed with technological advancsment has shown the

1 Section 2, The Environment (Protection) Act, 1986
Equality before law: The State shall not deny to any person equalbity before the law or the
equal protection of the laws within the termitory of ndia

3 Article 19 {(6): State is empowzed (o make any lw imposing in the inerests of the gencral
public, reasonable rostrictions on the exercise of fresdtm to practice any profession, or to
cary on any occupation, rade or busiess guaranteed by £1) (g).  Aricle 19 (1) () - ATl
eitizens shall have the right to praciicc amy profession, or 10 camy on mny ocoupation,
trade or husmess.

4 Articlke 21: No person shall e deprived of his hife or personal Eberty except according to
procedure egtablished by Law.
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wiay to the establishment of string of industrics in the various parts of the country.
The distinguishing facet of this epoch of industrialization is about the setting up of
mamifacturing units which paved path for the unprecedented rise in pollutants
released by these industries and swift exploitation of the nature's bounties which
ks the rmin cause of every furmoil related with environment existing in the
present era. This new trend has brought in drastic shift in the question of
accouniability. As new question, which arises revolves around the liabthty of this
business class who are driven with their profit eaming motives and end up
contributing towards the destruction of the environment. The death-defying activities
of corporations have tire and again resvlted in loss of life and prooerty, apart
from the degradation of environment, the evidence can be diwm Sow the
mstances like:

1. In M.C. Mehta v. Union of India®: The Supreme Court was dealing
with claims ansing from the leakage of (leum gas on 4% & 6™ December,
1985 from one of the umits of Shriram Foods & Fertilizers Industries, m the
city of Delhi, Belonging to Delhi Cloth Mills Limited, As a Consequence of
it several persons died The action was brought through a writ petitiou
under Article 32 of the Constitution by way of public Interest litigation. The
Supreme Court took a bold decision and evolved the rule of ‘dbsolute
Liability” and declared that the new rule was not subject to any of the
Exceptions.

2. In Indian Council for Enviro-Legal action v. Union of India: The
Supreme Court followed its earlier decision n M.C. Mehta v. Union of
Iedia and laid down the principic of “Polinter Pays™ apart from also the
principle of absolute lizbility recognized in Oleum Gas Leak case. In the
above case, there was environment polivtion caused in Bichhri village and
other adjacent villages, o account of production of *H” acid and the
discharges from the Sulphuric Acid plant of the respondents. A writ petition
was filed before the Supreme Court by way of Public Interest Litigation
The cowrt gave the order to attach the Factories, Plant, Machinery and
other immoovabic assets and the amount so detcrmmed and recovered was
ordered to be utilized by the Ministry of Enviromment & Forest and
Government of India for carrying out all the remedial measures.

3. The Bhopal Gas Leak Disaster Case” The Bhopal disaster, also
referred to as the Bhopal gas tragedy, was a gas leak fncident in India,
considered the world’s worst mdustrial disaster. It ocourred on the night of
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2_3 December 1984 at the Union Carbide India Limited (UCIL} pesticide
plant in Bhopal, Madhyz Pradesh. Over 500,000 people were exposed 1o
methy! iso-cyanate gas and other chemicals. The toxic substance made its
way in and around the shanty towns located pear the plant. Estimates vary
ou the death toll The official immediate death toll was 2,259. The
govemment of Madhya Pradesh confirmed a total of 3,787 deaths related
to the gas release. Others estimate 8,000 died within two weeks and
another £,000 or more have since died from gas-related diseases. A
goverament affidavis in 2006 stated the leak caused 558,125 injurics includmg
38478 temporary partial injuries and approximately 3,900 severcly and
permanenily disabling injuries. So far as the legal position is copcerned in
M.C. Mehta v. Usion of India, the Supreme Court laid down the rule of
“dbsolute Liohility’ so that nobody could escope the lighility on the
ground of sabotage, which it was trying fo plead as a defense. The
Supreme Court also observed that the principle laid dowm m MLC, Mehta
v Unien of Indiz®, that in toxic tort action, the damages to be awarded
should be proportional to the economic superiority of the offender cannot
be applied to the setilenent arrived at in the preset case. Further the AP.
High Court in T. Damedar Rao v. 5.0, Municipal Cerporation,
Hyderabad® laid down that right to live in heaithy epvironment was
specialty declared to be part of Arficle 21 to the Constitution.

vellore Citizen’s Welfare Forum v. Union of India®, the petitioner,
Vellore Citizens Welfare Forum. Filed a writ petition by way of Public
Tnterest Litigation drawing the attention of the courts towards the poliution
caused by enormcus discharge of unireated effluents by the tanneries and
ofher industries in the state of Tamil Nadu. The Supreme Court held that
such industries though are of vital impartance to the development of Country
but they cannot be allowed to destroy the ecology, degrade the environment
unless they set up pollation: control device.

The kind of environmental issues that have beem brought to the court
inclnde' —

River Pollution- by tanneries, unireated sewage
Soil & ground water damage, e.g. in the Bicchn industrial pollation Case

Indiscriminate noning
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+  Protection of Forests
- Destroying of parks & sanctuaries

- The preservation of monurnents of archacological and historical significance,
and their protection from vandalism and mdustrial pollutants.

s  Antomobile Pollution.

«  Indvustrial Effluents.

The Jodicial prescription includes'’:

s  The remedial measures that clean-np technology may offer

+  Application of the poltuter pays principle

e  The imposition of pellution fine

- Revision of emvironmental standards applieable m Indian conditions, for
instance where automobiles were ordered to confirm to Euro standards, or
in the conversion of commercial vehicles to CNG, a less poliuting fuel.

The present era looks forward for the appropriate mechanism for the linking of
social accountability and corporate responsibility with the conservation and
protection of physical environment. This calls for the foundation of a positive
affiliation involving corporate responsibility and its policy performance for guarding
the environment.

This endorsement of lizbility on corporation is the twentieth century marvel. The
basic aim or object of the corparate social responsibility js to give the responsibilnty
on the companies to give positive impact on enviromment, consumers, employees,
commumitics, etc throngh their business. This new outlook came into picture in
India with Bhopal Gas Tragedy.

Since then, various such instances showed up wherein lives and environment
were put to danger due to the profit aimed methedology adopted by the capitalists.
This state of affairs saw a alteration when the Supreme Court in Indian Council
for Environment Legal Action and others v. Uniom of India®, manifested
‘the principle of Pollnter Pays” wherein the person who is found at fault for
defiling the environment, need to make payments to mvahdate the situaticn.
Accordingly, the governmental agencies played an indispensable role for the
creation of pohcies and also for the implementation of such policies.

12 Supra note 13, p 4
13 (1996} 3 BCC 212
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(I THE FOUR PHASES OF CORPORATE SOCIAL RESPONSIBILITY
(CSR) BEVELOPMENT N INDIA:

The history of CSR i India has its four phases which rum parallet to India’s
historical development and has resuited in different approaches towards CSR.
llowever the phases are not static and the features of each phase may overlap
other phases.

The First Phase

In the first phase charity and philanthropy were the main drivers of CSR. Culture,
religion, family values and tradition and industrialization had 2n influential effect
on CSR. In the pre-industrialization period, which lasted tilf 1850, wealthy
merchants shared & part of their wealth with the wider society by way of setting
up ternples for a religions cause Moreover, these merchants helped the society in
getting over phases of famine and epidemics by providing food from their godowns
and money and thus sccuring an integral position in the socicty. With the arrival
of colonial rule m India frop: 18503 onwards, the approach towards CSR changed.
The industrial families of the 19th century such as Tata, Godrgj, Bajaj, Modi and
Birla were strongly melined towards economic as well as social conpsiderations.
However it has been ohserved that their efforts towards social as well as industrial
developraent were not only driven by selfless and religious motives but also
mfluenced by caste groups and political objectives’®,

The Second Phase

In tbe second phase, during the independence movement, there was increased
stress on Indian mdnstrialists to demonstrate their dedication towards the progress
of the society. This was when Mahatma Gandhi introduced the notion of
“trusteeship”, according to which the industry leaders had to manage their wealth
50 25 to benefit the common man. “f desire to end capitalism almost, if not
quite, as much as the most advanced socialist. But our methods differ. My
theory of trusteeship is no malke-shifl, ceriainly no camoufiage. I am confident
that it will survive all other theories.” This was Gandhi’s words which highlights
his argument towards his concept of “trusteeship”. Gandhi’s influence put pressure
on various Industrialists to act towards building the nation and its socip-economic
devcloproent. Aecording to Gandbi, Indian companies were supposed to be the
“temples of modern India™. Under his mfluence businesses established trusts for
schools and colieges and also helped i setting vup training and scientific nstitutions.
The operations of the trusts were largely in line with Gandhi’s reforms which

14 Chahoud, Dv. Tatfana;, Johannes Eramerting, Dorothea Ko, Irs Kubina, Gondan Repinski,
Catgrina Schlzger (2007). Comporate Soci) wmd Environmentzl Responsbility m India -
Asscssing the UN {lobat Compact's Roke
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sought t0 abolish untouchability, encourage empowerment of women and rural
development.

The Third Phase

The third phase of CSR (1960-80) had its refation to the element of “mixed
economy”, emergence of Public Sector Undertakings (PSUs) and laws relatmy
labor and environmental standards. During this period the private sector was
forced 1o take a backseat. The public secior was seen as the prime mover of
development. Because of the stringent legal rules and regulations surrounding the
activities of the private scctor, the period was described as an “era of command
and control™. The policy of industrial licensing, high taxes and restrictions on the
private sector led to corporate malpractice. This led to enactrnent of legislation
regarding corporate governance, labor and environmental issues, PSUs were set
up by the state to ensure suitable distribution of resources (wealth, food ete.) to
the needy. However the public sector was effective only to a certain Limited
extent. This led to shift of expectation from the pubiic to the private sector and
their active involvernent in the socio-cconomic development of the country became
absohately necessary. In 1965 Indian scademicians, pohticians and businessmen
set up a national wockshop on ('SR aimed at reconciliation. They emphasized
upon transparency, social accountability and regular stakeholder dialopues. ln
spite of such attempts the CSR failed to catch steam.

The Fourth Phase

In the fourth phase (1930 until the present} Indian companies started abandoning
their traditional engagement with (SR and integrated it into a sustamable business
strategy. In 19905 the first initiation towards globalization and economic beralization
were undertaken. Controls and licensing system were partly done away with
which gave a boost to the economy the signs of which are very evident today.
Increased growth momentum of the economy lielped Indian companies grow
rapidly and this made them more willing and able to contribute towards social
cause. Giobalization has transformed Indfa into an important destination in terms
of production and manufacturing bases of TNCs are concermed. As Western
markets are becoming more and more concerned about and labor and
cavironmental standards in the developing countries, Indian companies who export
and produce goods for the developed world need to pay a close attention to
comphance with the international stendards,

The outlock of the citizens transformed around the globe and today, they look

forward to take stringent measures to punish the persons guilty for irresponsibly
taking initiatives without any proper measures to safeguard the environment. This
new nproar enabled the governments to take mitiatives and as a result, a2 pumber
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of coumtries have developed Corporate Social Responsibility pohcies or guidance
docurnents that outline their approach to Corporate Social Responsibilicy. India
has & widespread environmental managernent system with a comprebensive set
of environmental laws, specific statutory directives, regulatory mstruments, and
institntioral frameworks to implement and enforee environmental policy ohjectives
hut these laws are not meeting with the goals and aspirations with which it was
passed’®.

{I¥] NATIONAL INSTRUMENTS GOYERNING CORPORATE SOCIAL
RESPONSIBILITY

A) The Environment Protection Act, 1986' 15 the most irnportant and primmary
Act which deals with the provisions concerning rules for protection of the Mother
Nature. With the increasing industrialization & the tendency of the majority of
industries to congregate in areas which are already heavily mdustrialized, the
preblem of the pollution was started to be felt in the country. Since the sixties
concern over the state of enviromment has grown the world over. There has been
substantive decline In environment quality due to increasing poliution, Iess of
vepetal cover and biological diversity, excessive concentrations of harmful
chemicals in the ambicnt atmosphere and in food chains, growing risks of
envirorumental accidents and threats to Iife support systeins. The decisions which
were taken at the United Nations (onference on the Human Envirenmeent held
Stockbelm in June, 1972 were based on the world compmnity’s resolve to protect
and enbance the environmental quality. While participating in the said Conference
Governmnent of India strongly voiced the environmental concerns. Although several
measures had been taken for environmental protection both before and after the
Conference it was found necessary to enact a comprehensive law on the subject
to implement the decisions of the Conference. Accordingly the Environment
{Protection} Bill was iutroduced m the Parhament.

B) The Hazardous Wastes (Management and Handling) Rules, 1989- the
Ceptral Government in July, 1989 issued the first comprehensive rules to deal
with the toxic problem. Wherein, it ensures a systematic regulation of hazardous
wastes, which are mostly by-products of different industries and dossn’t dezl
with the radivactive wastes, wastes discharged from ships, waste water and
exhaust gases which are regulated under the Water Act and Air Act. Accordingly,
the government has mandated that no person without anthorization may receive,
treat, collect, transport, store or dispose of hazardous wastes. One noteworthy
aspect is that it prohibits the import of hazardous wastes into Irdia for dumping
and disposal, which became applicable since January 2000. Moreover, 1t provided

15  Supra note 16, p 6.
16  Act No. 29 of 1986
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for provisos to regulate the manufacture, use, import, cxport and storage of
hazardons micro-organisms and genetically engineered cclls were issued under
the Enviromment Protection Act in Decornber, 198%.

Responsibility of the occupier for handling of wastes

I.  The occupier generating hazardots wastes hsted m columnf 2} of the Schedule
in quantities equal to or exceeding the himits ziven in columng3) of the said
Schedule, shall take all practical steps to cnsure that such wastes are
properfy handled and disposed of withowt any adverse effects which may
result from such wastcs and the occupier shall also be responsible for
proper collection, reception, treatment, storage and disposal of these wastes
either himself or through the operator uf a facility.

2. The occupier or any other person acting on his behalt who intends to get
his hazardous waste treated by the operator of a facility under subule {13
shall give to the operator of a facility, such information as may be specificd
by the State Pollution C'ontrol Board

C} The Companies Act, 1956"- Section 217 of the Act stipulates that the
Board of Directors Report ueed to possess information on conscryvation of encroy.
It must include energy conservation measures takeny; if any, mpact of the measures
taken above for reduction of energy consumnption and consequent impact on the
cost of production of goods.

D} Indian Factories Act, 1948"™ (Amended in 1987} - There are no clearly
distnet channel for public disclosure. Ideally, every factory in India is required to
submit reports to their relevant state governments in the format meutioned under
the Act. It covers information relating to labor and employment, workmg hours,
accidents, health and safety.

E) Corporate Responsibility for Environmental Protection (CREP), 2003:
CREP is a charter promoted by the Central Poliution (Control Board of India for
Commitnent and voluntary imitiatives of mndustry for responsible care of the
environrknit for building a partoership for pollution control. it is an initiative
which reqnires compliance by leading resource intensive industrics. The Ministry
of Environment & Forest has Jaunched the (harter on “Corporate Responsibility
for Envircnmental Protection (CREPY"in March 2003 with the purposc to go
beyond the comphance of regulatory norms for prevention & control of pollution
througrh varions measures mcluding waste mmninuzation, in-plant process control
& adoption of clean technologies. The Charter has set targets concerning
conservation of water, energy, recovery of chemicals, reduction m pollution,

17 Act Mol of 1956
- Act No, 63 of 1948
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elimination of toxic poliutants, process & management of residnes that are required
to be disposed off in an environmentally sound manner. The Charter enfists the
action points for poliution control for various categories of highly poliuting industries.
The Task Force was constituted for monitoring the progress of implementation of
CREP recommendations/ action points.'®

F) The Public Liability Insurance Act, 1991~ With the growth of hazardous
industries, risks from accidents processes and operations, not only to the persons
employed in sbel undertakings but also to the public who may be m the vicimity,
have increased. The people wlio are affected by accidents in the hazardous
instaliations are, very often, econamically weaker sections and suffer great hardships
because of delayed relief and compensation. While the workers and employees
of hazardous installations are protected under Separate laws, members of the
public are not assured of any relief except through long legal process. To ameliorate
the sufferings of members of the public due to accidents which take place in
hazardous installations © was found essential to provide for mandatory Pubhe
Liability Insurance. To achieve this objective the Public Liability Insurance Bill
was introdnced in the Parliament.

1¥] MEASURES FOR EFFECTIVE IMPLEMENTATION OF
CORPORATE SOCIAL RESPONSIBILITY

The sector is facing a major backlash due to sustainability crisis. The social and
economic disparity between the rich and the poor coutinue to exist. The major
focus areas need to include education, health, livelibood creation, skill development,
and empowerment of weaker sections of the society. This gap ueeds to be
bridged at the earliest subsequently only the pecple may possibly consider further
than the means to satisfy their desire and need for food The step towards this
drears is by creating unfair schemes for the benefit of the needy to fulfill the
concept of Welfare state as enshrined in our Constitution. The following sieps
could be taken to improve the condstions:-

s All the reports that require the instilntions to suggestions and measures
taken for the implementation of Corporate Social Responsibility and other
eco — friendly initiatives need to be made available to the public domain so
that there can be social auditing of their activities rather than decking it up
m the lockess.

s It is essential for companies to adopt a long-term spproach rather than
sticking to short-term methods for the eco ~ friendly measurcs adopted by

19 hupefferww.coch.pic.in/divisionsofheadoffice/peid/important_projects pdf, visited on 7-8-
2013
20 Act No. § of 1991,
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them. Furthermore, the corporations could involve employees to gain more
positive moplementation of their programs.

. It’s rather more important to monitor activities and work in close liaison
with implementation procedure to ensure that the mmitiative delivers the
desired ontcome. The institutions could even tie up with vaned NGOs
working with the same motto.

- ldeaily, CSR policy should fimetion as a buiit-in, self-regniating mechanism
in. which compapies woukl monitor and ensure their support to law and
ethical standards. The challenge 15 to apply fundamental busingss principlics
to make Corporate Socizl Responsibility focused on what really matters.
And 1t could be achieved by concentrating on priority based decisious and
spectal attention needs to be paid to the resource aliocation.

In the era of globalization, hberalization and privatization, the companies need to
accept the schemes keeping in minding their responsihilities derived by this newly
developed theory. The nation exists to serve human bemes so ail the entities have
an obligation towards the scciety. The prior to the evolution of Corporate Social
Responsibility, the busingss motive 18 to rear more and more profit but now it is to
maintain the middle path i.e. to do business and establish measures to save the
eaviconmocnt from any harm.

[¥I] CONSTITUTIONAL PROVISIONS

To comply with the principles of the Stockholm Declarations adopted by the
International Comference on Human Enviremment, the Government of India, by
the Constitution 42nd Amendment Act, 1976 made the express provision for the
protection and promotion of the enviromment, by the introduction of Article 48-A
and 51-A (g) which form part of the Directive Principles of State Policy and the
Fundamental Duties respectively, The amendment provided for the following:

(I} Articke 48-A: Protection and mmprovement of enviromment and safepiarding
of the forests and wildlife, “The State shall endeavor to protect and Improve
the environment and to safeguard the forest and wildlife of the country. ™

() Article 5I-A (g): “It shall he the duty of every eitizen of India to protect
and Improve the natural eaviromment including forests, lakes, rivers, and
wildlife and to have compassion for lving creatures.™2

Thus the Indizn Constiution makes two fold provisions:

- On one hand, 1t gives direction to the State for the protection and
improvement of environment.

21 The Constintion (42nd Amsendment) Act, 1976, Section 10 (wef 311977}
22 By the Constitution (42nd Amendment) Act, 1976, Section 11 (w. e, £ 3. 1.1977)
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#  On the other hand, the citizens liave a constitutional dnty to protect and
mmprove ther natural environment.
Sevenih Schedule of the Constitution®:

a) Entry 17-A, providing for forests. Because the subject of the forest originally
was In the State List as entry 19, this resulted mto no umform policy by the State
S0 as to protect the forests. By placing the item “Forcst” now in the Concurrent
List by the entry 17-A, along with the State, Parliament has acquired a law
maaking power. Because of the above change, in order to have a uniform policy
on the forest management the Government of India in the year 1980 set up the
Ministry of Environment and Forests. By virtue of this change Parliament also
snacted, the central lepisiation, 1e., Forest Conservation Act, 1980, which was
arenided in 1988, The Government also adopted the new National Farest Policy
m 1988 with a twin object, one to protect the forests and another to consider the
needs of the forest dweller.

b) Entry 17-B, for protection of wild animals and birds. Similarly the insertion of
the entry 17-B in the Concurrent List has empowered the Parliament to enact a
Jaw with a view to protect wild animals and birds. Althongh we had a comprebensive
legmisiation in the form of a Wildlife Protection Act, 1972, the 42nd Amendment
has considered the wildlife along with forests. India has also formmlated National
Action Plan for the Protection of wildlife,

c} Entry 20-A, providing for population centrol and family plannimg. The new
entry 20-A i the Concmrrent List empowers the Parliament to regulate the
population explosion one, of the prime cause of the environment pollution. By
these changes, legally and constitutionally it has become possible to take a uniform,
action in the matters of proper management of the environment,

ELEVENTH SCHEDULE OF THE CONSTITUTION*:

Thiz new Schedule is added by the constitition 73rd Amendment Act, 1992,
which received the assent of the President on 20th April 1993, This schadule has
8 entries (2, 3, 6, 7, 11, 12, 15, and 29), providing for environmental protection and
conservation. This Schedule assigns the funcihions of soil comservation, water
managernent, social and farm forestry, drmking water, fuel, and fodder, etc. to the
Panchayats with a view to enviromrment management.

TWELFTH SCHEDULE OF THE CONSTITUTION=:
The entry pumber 8 of this Schedule added to the constihstional text by the 74th

23 Article 246 of the Constitution of India
24 Article 243- G of the Constiuton of India
25 Article 243- W of the Coastitutvm of Indm
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Amendment Act, 1992, winch received the assent of the President on 20th April
1993, provided for the Urban Local bodies, with the function of protection of
enviromment and promotion of ecolopical aspects to thern. This Schedule commeands
the whan local bodies such as municipalities to perform the fimctions of Protection
of environment and promotion of ecological aspects.

CONCLUSION

The recent economic mekdown reminds us of the damage caused by the
uncontrolled private economic independence blended along with responsible
behavior of the corporate werld. Through the years, the corporate entities have
redefined their role in this nultifarious society. From a mw idea of ‘profit
maximization’, its objective was changed te “profit optimization’, This change can
mainly be attributed to the identification of challenges posed by the varions social
and economie concerns. The viability and sustainability of such enterprises were
questioned. This cymicism could be marked as the beginning of the theory of
“Corporate Social Responsibility™.

India in the global level has emerged as a globat Ieader with regards to knowledge
and in ereating an intellectually high and socially sound society even on a limited
basis. This development can be mamly attributed to highly qualified research
foundations and their deep commitment towards problemns in the system. Article
47 of the Constitution also commands the State to improve the standard of Living
and public health.

Article 217 of the Constitution gives the right to get poliution froe water & air,
Article 51-A% of the Constitution of India says that it shall be the duty of every
citizen of India to protect the enviromment. Concern for social and erviromnental
development should be made a part of every corporate entity through its inclusion
in the amnual agenda backed by strong and genume programs. It’s up to the
lobbying groups and govermnmental agencies to convince the corporate power
houses to come forward and take up the ehallenge by making them aware of the
associated advantages that these companies stand to gain from Corporate Social
Fesponsibility.

28 Dy of the Statc to raic the level of nutntion and the sendard of hving and to improve
public health.
- The State shall regand the rising of the Jevel of nutrition and the standard of hving of its
people 2nd the improvenent of poblic bealth as among #s primary dutics and, I particular,
the Siate shall endsvor o bring about prohibition of the consmmaption except for modicinal
purposes of mipxicating drmks and of drugs which wc injuricns to heaith,

27 Axticle 21 of the constimtion says, “No person shall be deprived of his life or personal
lLibexty except according to the procedure estabished by Law.

2% Avticle 51-A {g) mays thar, "to protect and improve the natuml covionment inchding
forests, lakes, rivers, mnd wild lifc, and to Have a compassion for living crearure™
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The argument that Corporate Sacial Respensibility is uot the area of cancern of
business corporations, and that it is only for individuals and governments reasoning
that it is the returns to the shareholders that matter does not stand in the modern
world. This microscopic view needs to be altered as gone are those days where
a sectar was depend on a single enterprise limited to the borders of that country.
The holistic objective must be to achieve the macro-economic goals such as
achieving publiv welfare and sustainability of enviromment.

The underlying thought conveyed by this article on the corporate respensibility
exploring on the various medivms of harmonious remedial measure to solve the
entangled puzzle of the safe and healthy environment and the legal application for
enforcing this ligbility on eorporate world to protect the environment, highlighting
on the “principle of sustainable development™ and the ‘polluter pays principle. The
issues like protection of the emvironment camnot be left untouched for another
generation, as every passing moment is extinguishing the life force of onr
environment. This damage is eaused due the human intervention and hence its
remedy, also need to forroulated and implemented by the humans. The goal of
CSR is to embrace responsibility for the company’s actions and encowrage a
positive impact through its activities on the environment, consumers, amployees,
comrmmunitics, stakeholders and all other merbers of the society and this can only
be achieved with the companies accepting their responsibilities towards the society.
Fortunatcly, most corporations have optimistically responded with well thonght-
out Corporate Social Responsibility policies and are beginning to make the little
changes even though, we are far from our set goal as initiation is consurrng all
the time.
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Crime and Criminology in India

Debajit K. Sarmab®

ABSTRACT

Crirminology attemmpts to interpret crimina} behavior and it offers peaceful solutions
to the probiems of crime in society. The domain is premised on scientific and
hurnanistic understanding of society and individual in a conflict situation.

Modern thinking and reasoning about crime in India has progressively evolved
from the time of DAarmasastras to the stage of codification of laws during the
colonial peried. In every stage of progression the parallel developments in
Criminology shaped the basic philosophies and ideologies behind criminal justice
administration. Yot criminology as a specialized domain was miroduced much
Jater in India. In the prescot state of affairs in the country there is a remarkable
shift in addressing the underlying causes behind crimes rather thau its
manifestations. This paper s an enumeration of crime and crimmology in Indian
context.

INTRODUCTION

Crime in society is an inevitable reality and a global phenomenon. In every phase
of human civilization crime existed, though different in nature and intensity. In
modern societies worldwide there are new forms of crimes emerging with the
advancement of technology and modus operandi. Looking back it is mteresting
to note that in Europe for instance, crime and criminal behavior had been explained
for over thousand years by spiritualistie notions before the advent of mxlern age.
Central to the spiritealistlc thought was demonology, where it was proposed that
criminals were possessed by demons that forced them to do wicked things
beyond their control and restraint.

Foucault for instance provides an accoumt of a public execution reserved for the
greatest of all crimes under the French ancient regime, regicide:

“The flesh will be torn from the breasts, arms, thighs and colves with red hot
pincers, his right hand, holding the fmife with which he committed the said

- Assistant Profeway, Antity Law School, Delhi
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parricide, burnt with Sulphur, and, on those places where the flesh will be
torr away, powred molten lead, boiling oil, burning resin, wax Sulpler
melted together and then his body drawn and quartered by four horses and
his limbs and hody consumed by fire.” ' 8t Thomas Aguinas (1225 -74), an
iflucntial theologian, had argned that there was a god given “patural law’ based
on morality and faith which irmpelled people to do good ratber than evil Those
who committed crime violating the criminal law were not criminals by all
considerations but alse sinners goiog against the God-given ‘natural law’.

HISTORICAL OVERVIEW OF CRIME AND PUNISHMENT IN INDIA

Arcicat Period (HNHIR.C.-4.12. 1000} 1n early societics in ludia the victim of
crime had himself retaliated for the harm caused to him through revengeful
methods as there was no State or ether anthority, Individua! revenpe came to be
replaced by group revenge as the man soon realized the importance of hving in
group/community for their basic survival. Group life further gave way to the
formutation of behavioral nommns and set of common miles to be followead by all
members i group. Such ground norms also defmed inappropriate social behavior
and prescribed sanclions/punishments for causation of the same. Dharma or
Law (in its natural aud un—codified form) was nothing but a refined version of
ground norms which governed the affairs of people in socicty. While dharma or a
god fearmg attitude to do wrong to fellow human bemgs continued to regulate
soctal conduct during the carly times of ancient India, however, actual law and
order situation started decorating soon thereafter. The strong began tyranny and
domination over the weaker sections of society for selfish interests i the absence
of any central authority to protect the Interests of all sections of society. The
Institution of “Kingship” was the natural progression in the midst of such anarchy
that was caused by deviation of people from the path of dharma, righteous
cordluct. There was a something called in classical language as Arajakate,
refers 1o the condition when matsyanvave, or the law of the fish prevail when the
strong swallow the weak withowt either any guilt of conscicnce or societal
punishment. “That was in fact the beginning of the process of the formation of
“State’ where king’s parmmount duty was to pretect and preserve the ‘raf dharma
i.e to enforce the law and punish those who violated it. Thiz System later came
to be known as the Criminal Justice Systern in India,

Medieval Period (4.0).1206-1737); Islamic law or Shara was followed by all
the Sultans and Mughal Fmperors during the medieval period and the Islamic
criminal Jaw as applied in India, was supposed to have been defined once for all

l Foucault, M.: Discipline and Punish  the Birth of the Privon. Loodon: Allen Lane 1977
2 Anantz K, Gini: "Reihinking Systems o Fromes of Coordination: Dalogical Infer
shjectivity and the Creativity of defion.” Man & Development March, 2000
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in the Quran, Under the islamic criminal law the offences were classified under
three heads, namely, crimes against God, crimes against the Siate, and crimes
against Private Individuals.

Hence all crimes were not considered mjurious to cthe State as was the case
under the Hindu crominal law. Crimes aganst (od and the State were treated as
offences againsi public morals, (ther crimes were treated as offences against
the mdividuals; 1t was for the private persons 1o mave the State machinery
against such offences and the State would uot suo-moin take cognizance of the
same. The punishroents for varigus offences were classified into four broad
categonies, viz {a} Aisg, i.e retaliation which meant in principle, L o Life 2l
limb for limb; {b) Zive meant blood moncy being awarded i the victim or his
heirs; {¢) kadd inflicted on persons who conmnitted offences against God; (d)
tazeer, Le. pumnshment for the cascs not fallng under hadd and kisa. The
pumishment which fell in this category consisted of imprisonment, corporal
purdshments and exile or any other hnmiliating treatoent.

The classical law of India, transformed through the passage of time, contiuned
for many centuries and when Muslims began their rule in India it found Islamic
Iaw in its neighborhood. But the Mushm rule did not alter the fundamental
stuctures of classical law of India. The Ishmic law was applicd only to the
helievers, while Hinduz were rled by the Dharmasastras.,

Colonial India (1757-1947); The Bridsh after assummg power i ndia found
the then prevailing criminal justice administration defective and therefore decided
ta bring about drastie changes in it. Lord Comwallis made detailed studies of cthe
existing conditions of the criminal justice admimistration. fle mtroduced mauy
reforms o revamp the whole system. Lord 1lastings took special interest in
reorganizing the peolice force to deal with the crimmals and maintain law and
order in the country. Lord Bentinck created the post of Pistriet and Sessions
Judge and abolished the practice of safi. in 1843, Sir Charles Mapier introduced
a police system on the lines of Royal Irish Constabulary. 1le created the post of
Inspector-General of Police to supervise the police in the whole province.
Subsequently, the Indian Police Act of 1861 was enacted ont the recommendations
of a Commission which studied the police needs of the (rovernment, They codificd
the existing Jaws; established the High Courts and Prisons Iaws.

Warren Hastings, the first Governor General of Bengal, and scholars of the 1iarly
British india who bad rauch more respect for the native Indian tradition known as
orientalists, wanted the uew laws to be m tune with the rules of the
Dhaymasastras. Whereas, others such as Thomas Macaulay and James Mill,
who were influcnced by the contemporary regnaut ideolopy of utihtarianism were
mnrch more n faver of a formal law in the line of Inghsh Law. Finally it was the
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ideologies of persons like Macaulay and James Mill which mfluenced in the
making of criminal laws in India ke the Indian Penal Code in 1364.°

SCIENTIFIC STUDY OF CRIME

Not only what the crime is but why the crime is, the study of crimmology helps
in understanding various ways in which the pature of crime and criminal behavior
has been interpreted by the mainstream theoretical approaches. Criminology is
the scientific study of the causes and prevention of criminal behavior, mformed
by normative, legal and philosophical perspectives on erapirically verifiable facts.

In 1924, Edwin Suthesland defined Criminology 2s “the body of knowledge regarding
crime as a social phepomenon that includes within its scope the process of
making laws, of breaking laws, and of reacting toward the breaking of laws.” The
genesis of criminology ties in its mother discipline, sociology, however it has smce
developed refined approach and methods of thinking about crime and crimmnal
bebavior which are specialized in nature. Crininology involves the inputs from all
basic disciplines in social and behavioral sciences in explaining the problem of
and response to crime.* Considering the cross-disciplinary complexities of the
phenomenon of crime, criminology gradnally developed as an inter-disciplinary
domain and Criminologists are drawn from a wide range of disciplies including
law, economics, history, psychiatry, psychology, political science and sociology.
No Criminal Fustice System in the world today can operate without the support of
criminology. Unfortunately, when we look at the Indian Criminal Tustice System
reforms we find that criminological understanding of crime in India is still in a
very mascent stage and not adequate attention being given to fis importance.

Apmﬁ-ﬂmexami:dngthﬂmjnrideasnum‘inmtobcfuumimtheclassicsof
criminology and in contemporary thought, Penological and Victimological
perspectives of crime also becarne part Criminology.

GROWTH OF CRIMINOLOGY

The evphition of the study of crime can be traced back to the Classical School of
Criminology and it was Cesare Beccaria(1738-1794) in Ttaly and Jeremy
Bentham(1748-1832) in Britain writing in the late eighteenth cemtury who
established the essential components of the Classical Criminology. Classicatism
perceived every criminal conduct as freely wilied; men by nature, self secking
and liable to comrait crimes; consensus in society to protect private property and
personal welfare; contract with state to preserve peace within consensus;
prevogative of state to deter criminals by punishment; prnishments to be tesied in

3 Scc, D Dalbir Bhanti- The Consittwifon and Criminal fustice Administration. APH Pubhshmyg
Corporation, Delhi, 2002

4 Jatar 1D, #; “Teacking and Research in Criminology in fndia’, The Indian Journal of
Criminclegy, Vol.7, Ne-2, 1979
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the touchstone of utility,. Neo-Classicists such as Rossi (I787-1548), Garraud
(1849 1930) and Joly (1839 1925) modified the central tenets of pure Classical
theory by revising the doctrine of free will without avoiding it by inciuding factors
such as the age of the criminal, mental culpability of the offender, cluld offenders
etc. The same was done with the objective of punishment to be appropriate with
the kind of crimmal who deserved it.

The enduring influence of the Classical school is evident i the legal doctrine that
emphasizes conscigus intent or choice, for example, the notion of mens rea or the
guilty mind. hi sentencing principles, for example, the idea of oulpability or
responsibility; and in the strocture of punishment, for example, the progression of
penalties according to the seriousness of the offence or what is more commonly
known as the ‘sentencing tariff”. Philosophically, the ideas of the Classical school
are reflected in the contemporary ‘just deserts” approach to semtencing. This
involves four bask principles. First, oaly a person found guilty by & court of law
can be punished for a crime. Second, anyone found to be guilty of a crime must
be pumished. Third, punishment mus? not be more than a degree commensurate
to — or proportional to — the nature or gravity of the offence and culpability of the
offender. Fourth, punishement musi not be less than a degree comimensurate to —
or proportion:i to — the nature or gravity of the offence and culpability of the
criminal.®

Packer observes that the whole contemporary criminal justice system is founded
on 2 balance between the competing value systems of due process and crime
control. The former maintains that it is the purpose of the criminal justice system
to prove the puilt of a defendant beyond a reasonable doubt in a public trizl as a
condition for the imposition of a sentence. 1t is based on an idealized form of the
rule of law where the state has a duty to seek out and punish the guilty but nwmst
prove the guilt of the accused .Central to this idea is the presumption of innocence
unti] guilt is proved. A due process model, on the other hand, requires and
enforces rules governing the powers of the police and the admissibility and ity
of evidence. There is recognition of the power of the state in the application of
the criminal law but there is a requirement for checks and balanees to be in place
ta protect the interests of suspects and defendants. The use of informal or
discretionary powers i seen to be contrary to this tradition.®

“To the Classicalists, the criminal justice system was perceived as a system of
freely chosen contracts between men and liberal society. Deviations from. these
laws provided the criminologists criteria. for identifymyg deviant men, (be pathological

5 Eoger Hopkins Burke: dn friroduction to Criminelegical Theory, Third Edition, Wilhan
Fublizhinz, 11K 2009

G Packer, H.: The Limits of the Crimipe! Seaction, Stanford, CA: Stanford University
Press. 1968
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individuals i a mare or less perfect society. Under the mfluence of classicalismm,
Bentham advocated a comprehensive Code of universal applicability, taking a
reductionist view of human behavior and public policy that propagated ‘enlightened
despotistn’. Unlike Bentham and Mill, Macaulay who followed libertarian Whig
realized the dangers of arbitrary powers and the values of gradualism. However,
Macanlay did derive full advantage from Bentham's theory of jurisprudence and
science of Legislations as well as legislative absolutistm *7 The Indian Penal Code
of 1864 was epacted at the time when classicalism as a philosophical doctrine
was prevalem. Thercfore the influence of this school of criminology cannot be
undermined in the making of the fundamental substantive penal code in India.

CRIMINOLOGY AS A SCHOLASTIC DOMAIN

The UNESCO Report in 1957 on the University Teaching of Sciences:
Criminology. By the International Society of Criminology, Paris: This particular
report of the umiversity teaching of criminology was part of the ambitions program
devoted to the teaching of Social Sciences proposed hy the (General Conference
of UNESCO in May and June of 1950 at the timse of its Fifth Session. Prepared
by Denis Carroll of Londou and Jean Pitadel of Paris the Report categorically
mentions as below:

“This synthetic science aims ai reducing crime nd working on the theorvetical
fevel to reach this practical poul, it proposes a complete study of crime and
the criminagd, crime being envisaged not as a judiciel abstraction but as a
human act, a rotwral and social fact. The method of observation and
experiment should be carried owt in the atmosphere of a veritable socigl
cline”.

The above Report provided a necessary impetus to the formal university teaching
of Criminology i india and in the world. The second important development that
can be cited here is The Canadiarn Committee Report {1956): A Committee to
inquire into the Principles and Procedures followsed by the Remission Serviee of
the Department of Justice of Canada was sct-up headed by Gerald Fadenx, a
sSupremee Court judge m the year 1953.0n 1956, the comnzittee submitted its
Repori. Although its mandate was to report on conditional release (Parole
Services), the comunittes went far beyond that to look at the entire system of
corrections. The Conmnittee made 44 recommendations of which eight were
specifically about parole. The basic theme of the report was preventive justice.

Fanteux believed that ‘the community could best defend itself against criminals
by meting out justice in a way that prevented offenders from committing any

7 Sce, Prof. B.B. Pande in his Presidentizl Address m the 36 All ndia Criminology Coofernes
of the [3C oo ‘Rethinking Criminal Justice i the 21st Centary’, NLL, Dethi 2013
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Jurther offences. Te do this, the court had to make the senience fit the
criminal s well as the crime. The report recommended that all inmates be
automatically considered for parole on the merits of their individual cases’

This Report is a milestone in professional approach to crime-control.

Ciiven its inter=disciplinary content, Crimmology is taught as part of Law, Sociology,
Justice Studies, Criminal Justice Administration, Criminology and Criminal Justice,
Police Sciences, Social Work atc. world wide. In the early years of tha development
of Criminology in India, sociologists specially belonging to Lucknow schoot led by
Prof, Shushil Chandra did several seciological stidies on deviance and delingquency.
Subsoquently, many departments of socialozy in the northern and western India
have made scores of works in this area. Particularly, Prof. J. J. Panakal provided
much impetes to criminology in the westemn India. A social work perspective was
added to criminelogy during this period. Influenced by studics in psychology of
crime in the west, psychologists in India have attracted to this area and resultanily
many studies in criminal psychology were conducted in the southern India (led by
Prof. T. E. Shamrmgam) and m rest of the country.®

EMERGING CONCERNS FOR INDIAN CRIMINOLOGY

Apart from the problem of imrease m cnme mste and low conviction rate, the
Indian state is confromted with the situation wherein terrorism is posing significant
challenge on the western frontier and insurgency on the castern fiontier. in
addition, menace of Maoist violence is one of the biggest challenges the country
is facing as regards to internal security along with Religious Fuodamentslism
Internal Security is the foremost concern before Indian erimtnology today, 1n this
regard, Prof. B.B. Pandey in his Presidential Address in the 36 All India Criminology
Conterence of the 15C on ‘Rethinking Criminal Justice in the 21* Century® said
and 1 quote here:

‘In the pre 1980s period the Indian criminological thinking was deeply
inspired by the pro-constitutional due process and hwmanist values that got
amply reflected in the criminal policy and measures aimed af reform and
rehabilitation of even the worst criminals (the Code of Criminal
Procedure, 1973 that provides for the rights of the accused, right te pre
semtence hearing amd rehabilitative semtencing and the reform philosophy
enshrined in the All India Committee of Jail Reforms, 1980-83 are the best
examples). But m the 1990z period things changed drastically. In particular
crimes such a5 transvational terrovism and exdremism, mega economic scams
and growing collusiveness of the privileped closses and politically engineered
communal and caste riots of vast magnitude changed the very perception of

g Scc, Prof. (i 5. Bajpai, Criminology: An Appraisal of Present Stalus and Futurs Dhrections.
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the crime and dynamics of addressing it.”

hi line with the above thinking we may say that Criminology in India at large
need to expand its horizons from merely studying crime and punishment to
analyzing Justice, Peace and Development in the changed socio-political and
economic scepario. In fact in its essence the present Human Rights Movement in
the world is a culmination of the quest for peacc mitiated during the first and
second world wars. Moreover, the UN Charter winch India has ratified long ago,
is a reflection of its commitment towards achicving peace and hwman rights
together as it’s preamble also mentions that “in the equal rights of men and
wosnen and of nations large and small, and (o practice folerance and live
together in peace with one another as good neighbours, and to unite our strength
lo maintain international peace and security”.

More budgetary allocation for criminological tcaching, research and action in
India is the second concern. Criminological understanding is still not adequate in
India and the debate surrounding criminal justice reform has failed to devclop a
criminoiogical understanding of crime in India and its relationship with other
socizl, sconomic and political factors. The infamons Nirbhaya case on December
16,2012 in Delhi which had triggered a review of the existing juvenile law in
specific and criminal law in general is a casc in  hand. The Criminal Law
(Amendment) Act 2013 in the aftermath of the incident on the recornmendation
of the Justice Verma Committee Report was weicomed but crirninological research
findings are yet to find prominencc in simjlar policy level documents such as the
Justice Verma Committee Report. One may very well argue that there has been
no empirical evidence to prove that changing law would bring down the crime
rate in society.

The submission of the reports by the Cormnittes on Reforms of Crininal Justice
System headed by Justice Malimath (2003) and the Comamttee on Draft National
Policy on Criminal Justice headed by Dr. N.&. Madhava Menon (2007) has
framed recent efforts towards criminal justice reform in Indis. Despite the
imtroduction of fast track courts in 2000 (following the recommendation of the
Fleventh Finance Commission) and plea bargaming (Crimimal Law Amendment
Agct, 2005) in recent years the problems of delay, cost and inequity persist in the
criminal justice system, This is a common concern before every person related
with the Criminal Justice Administration including practitioners, academic and
researchers engaged with Criminology.

CONCLUSION

Criminology is an expanding domain and academic disciptine which originated in
western world and eventsally was introduced in Indian Higher Education. Like
many other disciplines it has its own advantages and disadvantages owing to its
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western-origin, However considering the crime reality in India which has unique
etiofogy and context, there is enough scope for developing the area of Criminology
to new heights. Human Resource for imparting training and teaching of Criminology
is abysmally low in India despite the fact that the subject is part of UGC
recormmended course cmmicutum for Law as well as Social Sciences apart from
being a core area in the training of Police, Judicial Officers, Jail Officers as well
other Criminal Justice functionartes. There is in the past few years a growmg
concern amcng the Indian inteMigentsia as well those related with Crimmal Justice
Adininistration. to look for solutions at the level of underlying cavses of crime as
well as prevention rather than in litigation. Criminology can contribute towards
that direction.

1407



People’s Union for Civil Liberties
& Another v. Union of India’

Dr. Vijay Saigal®

in a democracy election provide the hasis of people’s choice and representation.
Elections demonstrate that political power derives from the people and is held in
trust for them; and that it is to ihe people that politicians must account for their
actions. In the last resort only the possibility of being turned out of office ensures
that those elected fulfil their trust and maintain the standard of public office and
smarantees those ehanges in the personnel and policies of government that changing
CHUUmstam-es require,

In Indira Nehru Goandhi v Raf Narain®, Khaona J. held that democracy
postulates that there should be perindic elections where the people should be ina
position to re-elect their old representatives or change the representatives or
¢lect in their place new representatives. 1t was also held that democracy can
function only when elections are free and {air and the people are free 1o vote for
the candidates of their choice. In this present case Supreme Court very clearly
laid down that

“Demarracy being the basic feature of owr constittional set up, there can be
no o opiniony that free and fair elections would alone guarantee the growth
of a healthy democracy in the country... For democracy to survive, it is
essential that the best available men shouwld be chosen as people’s
representatives for proper governance of the country. This can be best achicved
through men of high moral and ethical values, who win elections on a pesifive
vote.... Free and fair elections is a basic structure of the Constitution and
recessarily include within ity ambit the right of an elector to cast ks vote
without fear of reprisal, duress or coercion. Protection aof electors identity
and affording secrecy is thercfore integral to free and fair elections.™

Writ Poticon {Uivil) Mo, 16! of 2004, demded om 271h September, 2013,

Agsrtant Professor, 11 M, PhI). Department of Law, University of JTammu

1975 Supp. (1) 500198

Supra note 1 at 42-45, B¢z also Mohinder Singh Gill and Ancther v. Chicf Election
Commissioner, New Delhi and Others, (1978) 1 SCC 405; Kihato Hollobon v. Zachilluher
and Crhers, 1992 Supp (2} 530C 641
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THE ISSUES

The “NOTA” case as is populasly known, examined the following issues-

L.
2
3.

Whether there is any doubt ar confusion with regard to the right of a voter.
Whether the present writ petition under Article 32 is maitamable.

Whether the secrecy of right to vole only extended to electors who actually
cast therr vote.

CONTENTION OF THE PETITIONER

L.

That the rules 41(2) & (3) and 490 of the Conduct of Election Rules,
1961 violate the Secrecy of voting which is fundamental to the free and fair
elections and is required to be maintained as per Section 128 of the
Represcntation of the Peoples Act, 1951 and Rules 39 and 49-M of the
Conduet of Election Rules, 1961.

That non-mamtenance of Secrecy of voting is violation of the Right to
Secrecy and is ultra vires to Conduct of Election Rules, 1961 and alse
violate Articles 19{1)z) and Article 21 of the Constitution of India besides
International Covenants,

RELIEF PRAYED FOR BY THE PETTFIONERS

(i)

(ii)

Declaring that Rules 41(2) & (3) and 49-Q of the Conduct of Election
Rules, 1961 are ulira vires and unconstitutional te the extent they violate
secrecy of vote;

Direet the Election Commission under the existing Representation of People
Act, 1951 and the Conduct of Election Rules, 196] and/ or under Article
324 to provide necessary provision in the baliat papers and the voting
machines for protection of right not to vote and to keep the exercise of
such right secret.

CONTENTION OF THE RESPONDENTS

1.

2,

That the present writ petitien under Article 32 is not mamtainable on the
ground that Riglit io voic is not a fundamental right but is a statutory right.

That the right of secrecy has been extended to only those voters who have
exercised their right to voie and the same, in ne marmer, can be extended
t0 those who have not voted at all.

That section 2 (d) of the Representation of People’s Act, 1951 specifically
defines ‘clection’ to mean an clection to fill a seat, it cannot be constroed
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as an clection not to fill a seat.

Relevant provisions of the Representation of Peoples Act, 1951 and the
Conduct of Election Rules, 1961 relied wpon by the Hon’bile Court.

Sections 7Hdy and 128 of the Representation of Peoples Act read as under:

Section 7Hd)—"clectoral right” means the right of a person to stand or not to
stand as, or to withdraw or not {0 withdraw from being, a candidate, or to vote or
refrain from voting at an election.

Section 128 - Maintenance of secrecy of voting—

(1) Every officer, clerk, agent or other person wlio performs any duty in
cornection with the recording or couniing of votes at an election shall
maimtam, and aid in mamtaining, the secrecy of the voting and shall not
{except for some purpose amthorized by or undet any law} communicate to
any person any information calkulated to violate such secrecy:

Provided that the provisions of this sob-section shail nat apply te such
officer, clerk, agent or other person who performs any such duty at an
glection to fill a seat or seats in the Council of States.

(2) Any person who comtravenes the provisions of subsection (1} shall be
punishable with imprisonment for a term which may extend to three months
or with fine or with both.”

RULES 3%(I), 41, 49-M AND 49-0 OF THE RULES READ AS UNDER

Bule 39: Maintcnance of secrocy of voting by clectors within polling station and
voting procedure.—

(1) Ewvery clector, to whom a ballot paper bas been issued under rule 38 or
under any other provision of these ruies, shall mamitain secreey of voting
within the pollng station and for that purpose observe the voting procedure
hevemafier lay down

Rule 41: Spoilt and retumned ballot papers.-—

{1} An eloctor who has madvertently dealt with his ballot paper in such manner
that it cannot be conveniently used as a ballot paper may, on returning it o
the presiding officer and on satisfying him of the inadvertence, be given
another ballat paper, and the ballot paper s¢ returned and the counterfoil of

snch baliot paper shall be marked “Speiit: cancelled” by the presidimg
officer.

{2) If an elector after obtaining a ballot paper decides not to uwse it, he shall
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return it to the presiding officer, and the ballot paper so returnad and the
counterfoil of such ballot paper shall be marked as “Retrmed: cancelied”
by the presiding officer.

All ballot papers cancelled under sub-rule (1) or sub mie {2) shall be kept
in a separate packet.

Rule 49M: Maintenance of secrecy of voling by electors within the polling station
and voting procedures:

(1)

(2}

(3)

(4)
(5}

(6)

{7

Every elector who has besn permitied to vote under mie 49L shali maintain
secrecy of voting within the polling station and for that purpose observe the
voting procedure beremafter laid down.

Immediately on being permitted 1o vote the elector shall proceed to the
presiding officer or the polling officer in charge of the control unit of the
voling machine who shall, by pressing the appropriate button on the control
unit, activate the bailoting unit; for recordmg of elector’s vote.

The elector shall thereafter forthwith-—
{a) Procecd to the voting compartment;

(k) Record his =ote by pressing the butten on the balloting unit against
the pame and symbo! of the candidate for whom he intends 1o vote;
and

{¢c) Come ot of the voting compartment and leave the polling station.
Fvery elector shall vote withowt undoe delay.

No clector shall be allowed to enter the voting compartment when another
elector is mside 11

If an clectior who has bean permiticd to vote under rule 49L or rule 49P
refuses afier warning given by the presiding officer to observe the procedure
laid dowm in sub—rule (3) of the said mles, the presiding officer or a pelling
officer under the direction of the presiding officer shall not allow such
elector to voltc.

Where an elector is not allowed to vote under sub-rule (6}, a remark to the
effect (hat voting procedure has been violated shall be made against the
elector’s mame i the register of voiers in Foarm 17A by the presiding
officer under his signature.

Rule 49-0. Elector deciding not to vote. 1f an clector, after his electoral
roll numiber has been duly entered in the register of voters in Form 17A and has
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put his signature or thumb impression thereon 2s required under sub-rule (1) of
rule 491, decide not to record his vote, a remark to this effect shall be made .
against the said entry in Fonn 17A by the presiding officer and the signature or
thumb impression of the elector shall be obtained against such remark.”

RELEVANT INTERNATIONAL PROVISIONS RELIED UPON BY THE
HON’ELE COURT

Article 21(3) of the Universal Declaration of Thuman Rights, 148 and Article
23{b) of the International Covenant on Civil and Political Rights, 1966.

“21(3) The will of the people shall he the basis of the authority of government:
this will shall be expressed in periedic and gemuine clections which shall be by
universal and equal suffrage and shall be beld by secret vote or by equivalent
frec voting procedures.”

“25. Every citizen shall have the right and the opportunity, without any of the
distinctions mentioned in article 2 and without unreasonable restrictions:

(a] dkE k& lﬂt;

{(b) To vote and to be clected at pepuine periodic elections which shall be by
universal and equal suffrage and shall be held by secret ballot, guaranteeing
the free expression of the will of the electers?”

ARTICLES 1%(I) (A) AND 21 OF THE CONSTITUTION OF INDIA
RELIED UPON BY THE HON’BLE COURT

“19 - Protection of certain rights regarding frecdom of speech, etc
{1y Al citizens shall have the righi-
{a) to freedom of speech and expression

21 - Protection of life and persemal Liberty—No person shall be deprived of
his life or personal liberty except according to procedure established by law.”

From the above provisions, it is clcar that in case an clector decides not to record
his vole, 2 remark to this effect shall be made in Form 17-A% by the Presiding
Officer and the signature or thumb mpression of the elector shall he obtained
against sueh remark.

DECISION ON 1SSUE NUMBER 1 AND 2

An objection was raised with regard to the maintainability of the Writ Petition
under Articie32 ou the ground that the right claimed by the petitioncrs is not a
fundamental right as enshrined in Part 111 of the Constitution.

4 Set Bule 491, €onduct of Elcetion Rulkes, 15961

1Mz



It was the speeific stand of the Unjon of India that right to vole is not a
fundamental right but merely a statutory right. Further it was the categorical
objection of the Union of India that masmuch as the writ petition under Artiele 32
would e to this Cowrt only for the violation of fundamental rights and since the
right to votc is not a fimdamental right, the present Writ Petition under Artiele 32
is not maintainable.” '

The Hon’ble Court made reference to the decisions in Kuldip Nayar”,
Association for Democratic Reforms’ and Peoplet Union for Civil Liberties.

lu People’s Union for Civil Liberties®, a three-Judge Bench comprising M.B
Shah, P. Venkatarama Redd: and D.M. Dharmadhikari, J.J. exprcssed separate
but concurring opinions.

Reddi, J made an observation as to the rght to vote being a Constitutional right if
not a fundamental right whicli reads as under:

“07. In Jvoii Basu v Debi Ghosal™ this Court again pointed out in o uncertain
terms that:

8 “a right 1o elect, fundamental though it is to democracy, is, anomalonsly enough,
neither a fundamental right nor a common law right. Tt is pure and simple a
statutory right.”

With great reverence to the erninent Judges, 1 would like te clarify that the right
to vote, if not a frelamental right, is certainly a constitutional right. The right
origmates from the Constitution and in accordance with the constintional mandate
contained in Article 326, the right has been shaped by the statute, namely, R.P.
act. That, m my understanding, is the correct legal position as regards the nature
of the rigit to vote m elections to the Housc of the People and Legisiative
Assemblies. It is not very accurate to describe it as a statutory right, pure and
simple. Even with this clarification, the argunment of the learned Solicitor General
that the right to vote not being a fundamental right, the information which at best
facilitates mecaningful exercise of that right cannot be read as an intepral part of
any fundamental right, remains to be squarely met_.,.™"!

3 N.P Poanuswami v. Retarning Cificer, 1552 SCR 218; Jamuna Pragad Mukhariya v. Lachhi
Ram, 1955(1} 5CR, 6038; University of Dethi v Anand Vardhan Chandal 20003 10 S0¢
#18; K. Krishna Murthy (D) v. Union Of India 20100 7 SCC 202

& ¥uoldip Nayar & Ors v Union af lndia & Ors {2006} 7 50 1

7 Unicn of India v, Associztion for Democratic Reforms &Ancther (2002) 5 50C 2%

4 Poople’s Umion for Civil Libertigs v, Unien of India, (2003%) 4 S30C 399

) Thid

0 19823)SCR 318

I Supra note § at 460
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Further, Redds, J., held as under:-

“(2) The right to vote at the elections to the House of the People or Legislative
Assembly 18 a constitutional right but not merely a statutory right; freedom of
voting as distinct from right to vote is a facet of the fundamental right enshrined
in Artiele 19(D{a). The casting of vote in favor of one or the other candidate
matks the accomplishment of freedom of cxpression of the voter.™?

Furthermore, Reddi, J., keld as under:-

“ .. Though the initial right cannot be placed on the pedestal of a fundamental
right, burt, at the stage when the voter goes to the polling booth and casts his vote,
his freedom to express arises. The casting of vote in favor of one or the other
candidate tantamount to expression of his opinion and preference and (hat final
stage in the exercise of voting right marks the accomplisbment of freedom of
expression of the voier. That is wlierc Article 19{1) {«) is attracted. Freedom of
voting as distinet from right to vote 15 thus a species of freedom of expression
and therefore carries with it the suxiliary and complementary rights such as right
to secure information about the candidate which are conducive 10 the freedom. .

Similarly, Shah J. lield as under:-

“__Mowever, voters’ fimdamental right to know the antecedents of' a candidate is
independent of statutory rights under the efection law. A voler is first citizen of
this country and apart from statutory rights, he is having fundamental rights
conferred by the Constitution...™*

Dharmadhikari, J. hcld as under:-

«_..This freedom of a citizen to participate and choose z candidate at an election
is distinct from cxercise of his night as a voter which i5 t¢ be regulated by
statutory law on the clection ke the RP Act..™

Tu succinet, the ratio of the judgment is that though the right to vote is a statutory
right but the decision taken by a voter after verifying the credentials of the
candidate either to vote or not is hig right of expression under Article 1%{1)4a) of
the Constitution,

As a result, the judgments in Association for Democratic Reforms and Peoples
Union for Civil Liberties have not disturbed the position that right to voic is a
statutory right.

12 Ibid at 474
13 Tbid at 4468
14 Ibid at 453
IS Ibid at 476
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In view of the whole debate of whether these above decisions were overruled or
discarded because of the opening line of Kuldip Nayar which reads as under:-

“We do not agree with the above submission. It is clear that a fine distinction was
drawn between the right to vote and the freedom of votmg as a species of
freedom. of expression, while reiterating the view in Jyoti Basu V. Dehi Ghosad
that a right to elect, fundamental though it is to demnocracy, is neither a fundarnental
right nor a common law right, but pure and simple, a statutory right™.'*

After a careful perusal of the verdicts in Kuldip Nayar, Assoclation Jor
Democratic Reforms and Peoples Union for Civil Liberties, the court was of
considered view that Kuldip Nayar does not overrule the other two decisions
rather it only reaffirms what bas already been said by the two aforesaid decisions.
The said paragraphs recognize that right to vote is a statutory right and also in
People’s Union for Civil Liberties it was held that “a fine distinction was drawn
between the right to vote and the freedom of voting as a species of freedom of
expression”. Therefore, it cannot be said that Kuldip Mayar has observed anything
to the contrary ie., “we do not agree with the above submissions...” the Court
was of the opinion that this line nmst be read as a whole and not in 1solation. The
contetion of the petitioners in Kuddip Navar was that majority view in Peopled
Union for Civil Liberties held that right to votc is a Constittional right besides
that it is also a facet of fundamental right under Article 19(1} (a) of the Constitution,
It is this contention on which the Constitution Bench did not agree too in the
opening line and thercafter went on to clanfy that in fact in Peoples Union for
Civif Liberties, a fine distinction was drawn between the right to vote and the
freedarn of voling as a species of freedom of expression. Thus, there is no
contradiction as to the fact that right to vote is neither a fundamemial right nor a
Constitutional right but a pure and simple statutory right.

The Court further held that the decision teken by a voter after verifying the
credentials of the candidatc cither to vote or not is a form of expression under
Article 19(1) (a} of the Constitution. The findamental right under Article 19(1)
(2) Tead with statutory right under Section 73(d) of the Representation of Peoples
Act ig violated unreasonably if right not to vete effectively is demed and secrecy
is breached. This is how Articles 14 and 19(}) (a) are required to be read for
deciding the issue raised in this writ petition. The casting of the vote 1s a facet of
the right of expression of an individual and the said right is provided under Article
19(1) (a) of the Constitution of India (Vide: Assoeiation Jor Democratic Reforms
apd Peoples Union for Civil Liberties). Therefore, any violation of the said
rights gives the aggrieved person the right to approach this Court under Article 32
of the Constitution of India. In view of the above said decisions as well as the

16 Supra note & at 121.
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obscrvations of the Constitution Bench in Kuldip Nayar, a prima facie casc
exists for the exercise of jurisdiction under Article 32,

DECISION ON ISSUE NO.3

As 1o the question of extension of principle of secrecy of ballot to those voters
who decide uot to vote, the Union of India contended that principle of secrecy of
ballot is extended cnly to those voters who have cast their votes in favor of om:
or the other candidates, but the same, in no manner, can be read as extended to
even those voters wlio have not voted in the election, Further, the principle of
secrecy of ballot pre-supposes validly cast vote and the object of secrecy is to
assure a voter to allow him to cast his vole without any fear and in no manner it
will be disclosed that in whose faver he has voted or he wili not be compelled to
disclose in whose favour he voted.

The pith and substance of the argument is that secrecy of baflot is a principle
which has been formulated to ensure a voter (who has exercised his right to
vote} that in no case it shall be known to the candidates or their representatives
that in whose favor a particular voter has voted so that he can exercise his right
to vote freely and fearlessly. The stand of the Union of India is that the principle
of secrecy of ballot is extended only to those voters who have cast their vote and
the same in no mamer can be extended to those who have not voted. at all.

The Hon’ble Court referring to Section 128 of the RP. Act and Rule 39 of the
Rules paid reliance on the decision in 5. Raghbir Singh Gill v. S.Gurcharan
Singh Tohra and Others” wherein it was held:

“14...Sectecy of ballot can be appropriately styled as a postulate of constitutional
democracy. It enshrines 2 vital principle of parlismentary institutions set up under
the Constitution. 11 sub serves a very vital public interest in that an elector or a
voter should be absolutely free in exercise of his franchise umirarmmeled by any
consiraint, which inclades constraint as to the diselosure. A remote or distmct
possilulity that at some point a voter may under a compulsion of law be forced to
disclose for whom be has voted would act as a positive constraint and check on
bis freedom to exercise his franchise m the manner he freely chooses to exercise.
Therefore, it can be said with confidence that this postulate of constitutional
democracy rests on public policy.™®

Further, the Hon'ble Court relied upen Lily Thomas v. Speaker, Lok Sabha'*,
wherein the Court held that

17 1980 Supp SCC 53,
18 Dhid at 65.
19 {1993} 4 SCC 234,
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“voting is a formal expression of will or opinian by the person entitled to exercise
the right on the snbject or issue in question™ and that “right to vote means right to
exercise the right in favor of or against the motion or resolution. Such 2 right
mmplies right to remain neyiral as well™.*

It is clear from the statutory provisions that secrecy of casting vote is duly
recognized and is necessary for strenpthening democracy.

Laying emphasis on the importance of scerecy of vote the Hon'ble Court quoted
with approval paragraph Nos. 441, 442 and 452 to 454 of the decision of the
Constitution Bench in Kuldip Nayar? and arc extracted herein Loy

Y441 . Votng at elections to the Council of States cannot be compared with a
general election. In a gemeral clection, the electors have fo votc in 2 secret
marmer without fear that their votes wonid be disclosed to anyone or wonld result
in victimization. There is no party affiliation and hence the choice is entirely with
the voter, This is not the case when elections are held to the Cammeil of Stales as
the electors are elected Members of the Legislative Assemblies who in turn have
party affiliations,

442, The electoral systems world over contemplate variations. No one yardstick
can be applied to an electoral system. The question whether election is dircet or
indirect and for which House members are to be chosen is a relevant aspect. All
over the world in democracies, members of the House of Represcnlatives are
chosen directly by popular vote. Secrecy there is & must and insisted wpon; In
representative demmocracy, particularly to the upper chamber, indirect means of
election adopted ou party lincs is well acecpted practice,

452. Parliamentary democracy and multi-party system are an inherent part of the
basic structure of the Indian Constitution. It is the political partics (hat set up
candidates at an election who are predominantly elected as Members of the
State Legislatures. The context in which general elections are held, seerecy of
the vote is mecessary in order to maintain the purity of the clectorai sysiem.
Every voter has & right 10 vote in a frec and fair manner and not disclose to any
person how ke has voted Bui here we are concerned with a voter who is elected
on the ticket of a political party. In this view, the context entirely changes,

453. That the cancept of “constituency-based representation” is differemt from
“proportional representation” has been eloquently brought out in United Democratic
Movement v. President of the Republic of South Africa where the question
hefore the Supreme Court was: whether “floor crossing” was fundamental to the
Constitution of South Africa. In this judgment the concept of proportional

20 Thid =t 238.
21 Supra note 6,
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representation vis-A-vis constimeney-based representation is highlighted. ..

454, The distinpuishing feature between “constituency based representation”™ and

“proportional representation” in & representative domocracy is that in the case of
the hist system of proportional representation, members arc clected on party lines.
They are subject to party discipline. They are liable to be expelied for breach of
discipline. Therefore, to give effect to the concept of proportional representation,
Parliarnent can suggest “open ballot™. Iu such 2 case, it cammet be saxd that *“fiee
and fair elcctions™ would stand defeated by “open ballot™. As stated above, 1 a
constituency-based election it is the people who votc whereas in proportional
representation it 18 the ¢lector who votes. This distinction is mdicated also o the
Australian judgment in R. v. Jones. In constimency based representation, “sectecy”
is the basis whereas wn the case of proportionai representation in a representative
democracy the basis can be “open ballot “and it would not violate the concept of
“free and fair elections™, which concept is one of the pitlars of democracy.”

From the above discussion in the cited paragraphs it is clear that in dmect
elections to Lok Sabha or State Legislatures, mamtenance of secrecy 15 a must
and is insisted upon all over the world in demoeracies where direct elections are
involved to ensurc that 2 voter casts his vote without any fear of being victimized
if his vote 15 disclosed

Therefere, in view of the cases referred, the pohey 15 clear that secrecy principle
is utegral to free and fair elections which cau be removed only when it can be
shown that there is any conflict between secrecy and the “higher principle” of
frec eloetions. The mstant case concerns elcetions to Central and State Legslanes
that are undoubtedly “constimency based”. No discernible public interest shall be
served by disclosing the elector’s vote or his identity. Therefore, secrecy is an
essential feature of the “free and fair elections™.=

Right to vote as well as right not to vote have been statutorily recognized under
Section 79{(d) of the RP Act and Rules 41(2) & (3) and 49-O of the Rules
respectively. Whether a voter decides to cast his vote or decides not to cast hus
yile, in both cases, secrecy has to be maintained, Tt cannot be said that if a voter
decides to cast hiz vote, secrecy will be maintamed under Section 128 of the RP
Act read with Ruies 39 and 49M of the Rules and if in case a voter decides not
to cast his vote, secrecy will not be maintained. Therefore, a part of Rule 4%-0O
read with Form 17-A, which treats 2 voter who decides not to east his voite
differently and allows the secrecy to be violated, is arbitrary, unreasonahie and

22 Thid at pp.143, 153-157

23 Thi Law Cormissim of Indr, n 5 170th Report melatiag to Refoom of the Floctoral
Laws has meommeonded for mplementation of the concept of negative votc and has also

poioted out its advantages.
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violative of Article 19 and is also wffra vires Scctions 79(d) and 128 of the RP
Act,

A positive ‘right uot 1o vote’ is a part of expression of a voter in a parliarmetitary
democracy and it has to be recognized and given effect to in the same manner as
‘right to vote’. A voter may refrain from voting a2t an clection for several reasons
including the reason that he does not consider amy of the candidates in the field
worthy of his vote. (ne of the ways of such expression may be 1o abstain from
voting, which is net an ideal option for a conscientious and responsible citizen
Thus, the ouly way by which it can be made effectuat is by providing a button in
the EVMs to express that right. This is the basic requirement if e tastizg Jalues
in a healthy democracy have to be sustained, which the Election Commission has
not only recognized but has also asserted

ln India, elections traditionally have been held with baliot papers. From 1998
onwards, the Electronic Voting Machines {EVMSs) were introduced on 2 large
scale. Formerly, imder the ballots paper system, it was possibie to secretly cast a
neutral/negative vote by going to the polling booth, marking presence and dropping
one’s hallot in the ballot box without making any mark on the same. However,
under the system of EVMs, such secret neutral voting is not possible, in view of
the provision of Rule 49B of the Rules and the design of the EVM and other
related voting procedures. Rule 49B of the Rules mandates that the namcs of the
candidates shall be arranged on the balloting unit in the same order in which they
appear in the list of contesting candidates and there 15 no provision for a neutral
button.

Rulc 49-0 of (he Rules provides that if an elector, afier Ins electoral roll number
has been entered in the register of electors in Form 17-A, devides not to record
his vote on the EVM, a remark to this effect shall be made against the said entry
in Form 17-A by the Presiding Officer and signature/thumb irnpression of the
elector shall he oblaincd against such remark. As is apparent, mechanism of
casting vote through EVM aud Rule 49-0 compromise on the secrecy of the vote
as the elector is not provided any privacy when the fact of the neutral/negative
voting goes into record Ruics 494 to 49X of the Rules come under Chapter 1T of
Part TV of the Rules. Chapter 11 deals with voting by Electronic Voting Machimes
only. Therefore, Rule 49-0, which talks about Form 17-A, is zpplicabic only m
cases of voting by EVMs. The said Chapter was introduced in the Rules by way
of an amendment dated 24.03.1992. Vating by ballot papors 12 governed by
Chapter 1 of Part TV of the Rules. Rule 39 talks about secrecy while voting by
ballot and Rule 41 talks about baliet papers. However, as said carlier, m the casc
of voting by ballot paper, the candidate always had the option of not putting the
cross mark against the names of any of the candidates and thereby record his
disapproval for all the candidates in the fray. Even though such 2 ballot paper
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would be considered as an invalid vote, the voter still had the right not to vote for -
anyhody without compromising on his‘her right of secrecy. However, with the
miroduction of EVMs, the said option of not voting for anybody without
compromising the right of secrecy is uot available to the voter since the voting
machines did not have *Nonc of the Above® (NOTA) button. Tn order to rectify
this serious defeect, on 10.12.2001, the Election Commission addressed a letier to
the Secretary, Ministry of Law and Justice stating, jmter afie, that the “electoral
right” under Section 79(d) includes a right not to cast vote and sought to provide
2 panel in the EVMs so that an elector may indicate that he does not wish to vote
for any of the aforementioned candidates. The letter also stated that such number
of voics expressing dissatisfaction with all the candidates may be recorded in a
result sheet. However no action was taken on the said letter dated 10.12.2001.
The Election Commission has further pointed out that in the larger miterest of
promoting democracy, a provision for “None of the Above” or “NOTA” button
should be made in the EVMs/bailot papers. It is also highlighted that such an
action, apart from promoting free and fair clections i a democracy, will provide
an opportimity to the elector to express his dissent/disapproval against the
contesting candidates and will have the benefit of reducing bogus voting,

In order to protect the right in termns of Section 79(d) and Rule 49-0, viz., “right
not o vote™, the Court was of the view that it is competentwell within its power
to issue directions that secrecy of a voter who decides not to cast his vote has to
be protected in the same manner as the Statute has protected the right of a voter
who decides to cast his vote in favour of a candidate. Further the Court is also
Justified in giving such directions in order to give effect to the right of expressicn
under Article 19(1) (a) and to avoid any discrimination by directing the Election
{omrnission to provide NOTA button in the EVMs.

Further, the Hon’ble Court opined that, we should also appreciate that the election
is a mechanism, which ultimately represents the will of the people. The essence
of the electoral system should be to ensure freedom of voters fo exercise their
free choice. Article 19 guarantecs all individuals the right to speak, criticize, and
disagree on a particular issue. It stands on the spirit of tolerance and aliows
people to have diverse views, ideas and ideologies. Not allowing 2 person to cast
vote negatively defeats the very freedom of expression and the right ensured in
Article 21 ie., the right to liberty.

Eventually, voters’ participation explains the strength of the democracy. Fesser
voler participation is the rejection of cormitment to democracy slowly but definitely
whereas larger participation is better for the democracy. But, there is no yardstick
to determiine what the correct and right voter participation is. If introducing a
NOTA button can increase the participation of democracy then, in our cogent
view, nothing should stop the same. The voters’ participation in the election is
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indeed the participation in the democracy itself. Non-participation causss frustration
and disinterest, which is not a healthy sign of a growing democracy like India.

DECISION OF THE COURT

The Court held that Rules 41(2} & (3) and 49-0 of the Rules are sdiro vires.
section 128 of the RP Act and Articie 19(1)(a) of the Constitution to the extent
they violate secrecy of voting and directed the Election Commission to provide
necessary provision in the bailot papers/EVMs an another button called “None
of the Above™ (NOTA} may be provided in EVMs so that the voters, wbo come
to the polling booth and decide not to vote for any of the candidates in the fray,
are able to exercise their right not to vote while maintaming their right of secrecy.
Besides, the Court also directed the Eloction Commission to undertake awareness
programs to educate the masses.

CONCLUSION

Democracy being the basic feature of our constitutionai sei up, there can be no
two opinions that free and fair elections would alone guarantee the growth of a
healthy dernocracy m the country. The “Fair’ denotes equal opportumity to all
people. Universal adult suffrape conferred on the citizens of India by the
Constitution has made it possible for these millions of individnal voters to go to
the polls aud thus participate in the poverance of our country. For democracy to
survive, 1t i5 essential that the best availabic men should be chosen as pecple’s
representatives for proper governance of the country. This ean be best achieved
throngh men of high moral and ethical values, who win the elections on a positive
vote. Thus in 2 vibrant democracy, the voter must be given an opporfunity to
choose none of the above (NOTA) button, which will indeed compel the political
parties to nominate a sound candidate.

Democracy 18 all about choice, This choice can be better expressed by giving the
voters an opportunity to verbalize themselves unreservedly and by imposing least
restrictions on their zbllity to make such a choice. By providing NOTA button in
the EVMs, it will accelerate the cffective pohtical parteipation in the present
state of democratic system and the voters in fact will be ernpowered The Court
was of considered view that in bringing out this right to cast negative vote at a
tme when electioneering is in full swing, it will foster the purity of the electoral
process and also fulfill one of its objective, namely, wide participation of people.

Frce and fair election is a basic structure of the Constitution and necessarily
mcludes within its ambit the right of an elector to cast his vote without fear of
reprisal, duress or coercion. Protection of elector’s identity and affording secrecy
1s therefore ntegral to free and fair clections and an arbitrary distinction between
the voter who casts his vote and the voter who does not cast his vote is violative
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of Article 14. Thus, secrecy is required 1o be mamtaned for both categories of
persons. -

Giving right 10 @ voter nel to voue for any candidate, while protecting his right of
secrecy is axtremely important in a demecracy. Such an oplion gives the voter
the: night to express bis disapproval with the kind of candidates that is being put
up by the political partics. When the political parties will realize that a large
mumber of people are expressing their disapproval with the candidates being put
up by them, gradually there will be a systemic change and the political parties will
be forced to accept the will of the people and field candidates who are known for
their inteprity.

The fact thal in 1he existing system a dissatisfied voter ordinarily does not turn up
for voting which in tum provides 2 chance to unserupulous clements 1o impersonale
the dissatisfied voler and cast a vote, be il a negative ome. Furthermore, 2
provision of negative voling would be m the interest of promoting democracy as it
wonld send clear signals to political parties and their candidates as 10 what the
clectorate think about them,

The voting machmes in the Parliament have three buttons, namcly, AYES, NOES,
and ABSTAIN. Therefore, it can he seen thal an eption has been given to the
members 10 press the ABSTAIN button. Similarly, the NOTA button being sought
for by the petitioners is exactly similar 10 the ABSTAIN button smee by pressing
the NOTA button the voter 15 in effect saying that he is abstaming from voting
giica he does not find any of the candidates 10 be worthy of hus vote.

The mechanism of negative voling, thus, serves a very fundamental and essential
part of a vibrant dernocracy.
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Intercession of Judiciary of India in execution
of Foreign Arbitrated Awards:
Case Comment on BALCO Judgment

Dr. Monika Bhardwaj*

“Doubtless you begin to understand how disagrecable it is to me to do a
thing arbitrarily, when it is unsatisfactory to others associnted with me™
- Abrabam Lincoln

In India, Arbitration is an adjudicatory dispule resolution process hy a private
forum, soverned by the provisions of the Arhitration and Caonciliation Act, 1996
{The Indian Act). All Arbitrations emanate from an Arbitration Agreement between
the parties, by way of which they refer all their existing or fulvre disputes to
Arbitration. There are two types of arbitration domestic arbitration and wiernational
arbitration. Domestie Arbitration takes place in India when the arbitration
procesdings, the subject matter of the contract and the merits of the dispute are
all governed by Indian Law, or when the cause of action for the dispute arises
wholly in India or where the parties are otherwise sobject to Indian jurisdiction,
Imernational Arhitration can take place cither within India or outside India i
cases where there are ingredients of foreign origin relating to the partics or the
subject matter of the dispute. The law applicable to the conduct of the arbitration
and the merits of the dispute may be Indian Law or foreign law, depending on the
contract in this regard, and the rules of confbet of laws, The most sipmficant
contribution of 1996 Act is the categorical definition of international commercial
arbitration

International commercial arbilration? is an arbitration refating 1o dispulcs arising
out of legal relationships, whether contractal or not, considered as commercial
under the law in foree in India and where at least one of the partics 1s:

An individual who is a national of, or habituzatly resident m or any country other
than India, A corporate body which is incorporated in amy couwntry other than

* Assistant Professor, K.C. law College, Jammu

1 Abraham Lincolr (1809-1865), Collkected works of Arbitration law,, vold, p.394, Rutgers
University Press (1953, 1990)

2 Sce 2(1 X1} of The Arbitmtion and Conciliztion Act, 1996
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India, A company or an association or a body of individuals whose central
management and control is exercised in any coumtry other than India, The
government of foreign country. Arbitration can take pace in India in accordance
with the same procedure as domestic arbitration, Arbiiration becomes ‘international’
when at least one of the parties involved is resident or domiciled outside Indiz or
the subject matter of the dispute is abroad. In Intermational arbitration the law
applicable may be the Indian Law or 4 foreign law, depending on. the terms of
contract in this regard and the rules of conflict of laws,

The question. of the applicability of the provisions of Part 1 of the {Indian)
Arbitration & Conciliation Act, 1996 to arbitration procecdings having their scat
outside Indiz was considered by the Constitution Bench of the Apex Court of
India in the case of Bharat Aluminium Co v Kaiser Aluminium Technical
Services Tnc, Civil Appeal Mo, 7012 of 2005,

In a landmark decision on & Seplember 2012, a specially constituted five-member
bench of the Indisn Supreme Court overturned a decade-old line of precedents
that had comtroversially given the Indian courts long-arm jurisdiction to intervene
even in arbitrations seated ontside India,

Bharat Aluminium Co Ltd v Kaiser Aluminium Technical Serviee Inc (BALCO)?
which overruled the Supreme Court’'s much criticized decision in Bhatia
International v Bulk Trading 54% (Bhatia International), has been widely
welcomed by the Indian and international arbitratien CHMITLNities a5 2 step that
has piloted a much-needed course cotrection m the evolution of arbitration
jurisprudence in Indiz. Bherat Afuminum ¢ ‘ompany v Kaiver Alvminum Technical
Servives', (BALCO judgment) concluding that the Indian courts would not have
Jurisdiction with respect to arbitrations with “seat outside India’, cither for the
putposes of granting inverim relief or with respect 1o entertaimng a challenge to
foreign arbitral awards in India.)

With this decision. the Supreme Court of ludia has revisited the permissible
extent of judicial intervention in foreign arbitrations and reinforced the fimdamental
principles of territorzaliy and party autonomy. Moreover, it has given credence to
the Statement of Objects and Reasons of the Arbitration and Conciliation Act
1996 (the 1996 Act), ane of the objectives of which is “to minimize the supervisory
role of courts in the arbitral Process’. )

The Supreme Court has held that Part I of the [996 Act will henceforth not be
applicable to any international commercial arbitration baving ‘seat outside India’

3 (2012 9 50¢C ha9
4 (2002} 14 30C 105
2 Supara 3
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irrespective of whether or not Part I has been expressly or impliedly excluded by
(the parties. This decision has thereby overruled, prospectively, the earlier decisions
in Bhatia International v Bulk Trading SA & Another [2002] and Jenture
Global Engineering v Satyam Computer Services Ltd & Another®.)

HISTORY OF THE CASE

Companies investing in India that want to avoid the delays plagning the Indian
court system routinely agree to interpational arbitration in other countries. lowever,
the Indian courts have become notorious for intervening in such arbitrations.

In the BALCO judgment, the Constitutional Beneh observed that the 1996 Act is
an integrated Jegislation, governing both the laws relating to domestic arbitration
and the enforcement of foreign arbitral awards in India based on the UNCITRAL
Maodel 1.aw on International Commercial Arbitration 1985 (the modcl law}, which
aims to make arbitration au effective and expeditious means of commercial
dispute resolution. Resolution of disputes through arbitration was not unknown in
Indiz even in apcient times.

Simply stated, settlement of disputes through arhitration is the alternative system
of resolution of disputes wherchy the parties to a dispute get the samne setiled
through the intervention of third party. The role of the court is limited to the
extent of regulating the process. During the ancient era of Hindu Law in India,
there were several machineries for settlement of dispute between the parties.
These were known as Kulani (village eouncil), Sremi {corporation) and Puga
(assembly) . The resolution of disputes through the Panchayats was » different
systemn of arbitration subordinate to the eourts of law.’ The arbitration tribunal in
ancient period would have the same status of Pancbayat in modern India. The
ancient system of Panchayat hes heen given duc statutory recogmition through
the various Panchayat Acts subsequently followed hy Panchayati Raj Act, 1994,
It has now been constitutionally recognizad in Article 243 of the Constitution of
India ®

The first lndian Act on Arhitration law came to be passed i 1899 known as
Arbitration Act, 1899. K was based on the English Arbitration Act, 1899. Then
came the Code of Civil Procedure, 1908, Schedule 1T of the Code contained the
provisions relating to the law of Arbitration which were extended {0 the other
parts of British India. Thercafter the Arbitration Act, 1940 was enacted to
consolidate and amend the Jaw relating to arbitration. This Act conpowered the
Courts to modify the Award (section 15), remit the Award to the Arbitrators for

& {20024 3CC 103
7 See PV Kane History of Dharamshastra, vol. TN p2432
8 BALUO Case, Para 32
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reconsideration {section 16) apd to set aside the Award on specific grounds
{section 34).°

The disastrous results which ensued from the abuse of the 1940 Act are noticed
by this Court i the case of Gwru Nanak Foundation v Mis Rotton Singh &
Sonsg'® Justice DA, Desal speaking for the court expressed the concern and
anguish of the court about the way in which the proceedings under the 1940 Act,
are copucted and without an exception chzllenged in Cotrts. His Lordship
observed:

“Intermipable, time consuming, conplex and expensive court procedures mpels
Jjurists to search for an altemative forum, less formal, more effective and speedy
for resolution of disputes avoiding procedural claptrap and this led them to
Arbitration Act, 1940. However, the way in which the proceedings vnder the Act
arc conducted and withont the exception ehallenged in Courts, has made lawyers
laugh and legal philesophers weep. Experience shows and law reports bear
amptle testimeny that the proceedings under the Act have become highly techmica
aceompaned by unending prodixity .at every stage providing a lepal trap to the
unwary. Informal forum ehosen by the parties for expeditious disposal of their
disputes has by the decision of the Courts been elothed with ‘lepalese’ of
inforeseeable complexity. This case amply demonstrates the same.”

Besides it difficulties were also faced in the Imternational sphere of Trade and
Commexrce. With the growth of International Trade and Commerce, there was an
increase in disputes arising ont of such transactions being adjudicated through
Arxbitration. One of the problems faced in such Arbitration, related 1o recognition
and enfercement of an Arbitral Awzrd made in one country by the Coutts of
other countrics. This difficulty was sought to be removed by varrous International
Conventions. The first such International Convention was the (emeva Protocol
on Arbitraiion Clanscs, 1923, popularly referred to as “ the 1923 Protocel”. The
1923 Protocol sought to make arbitration agreements and arbitration clauses in
particular enforceable internationally. it was also scught 1o ensure that Awards
madc pursuant to such arbitration agreements would be enforced in the territory
other than the stale in which they were made. The 1923 Protocol proved 1o be
inadequate. 1t was followed by the Geneva Convenhion on the execution of
Foreign Arbarated Awards, 1927 and is popularly known as the “Geneva
Convention’” of 1927, India became a signatory of both. ¥t was felt that there
were limitations n relation to their fields of application. Under the 1927 Geneva
Convention a party in order to enforce the Award in the country of an origin was
obhged to seek & declaration in the country where the arbitration teok place o

G BALCO Case, Pam 34
10 1981 (&) SCC634
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the effect that the Award was enforccable. Only then could the successful party
go ahead and enforce the Award in the country of origin. This led to the problem
of “double exequetir ”, making the enforcement of arbitral awards much more
complicaied. In 1953 the International Chamber of Commerce promoted a new
treaty to govern Iniernational Commerciat (1CC) Arbitration. The proposals of
1CC were taken up by the United Nations Economics Social Council This in tamn
led to the adoption of the comvention on the Recognition and Enforcement of
Foreign Arbitral Awards at New York in 1958, populatly known as New York
Convention. The New York Convention is an improvement on the (Geneva
Convention of 1927, 1t provides for a much more simple and effectve method of
recognition and enforcement of foreign acbitral awards, It gives much wider
effect to the vahdity of arbitration agreements. The Convention carme into force
on 7th June , 1959. Thus prier to the epactment of the Arbitration Act, 1961, the
law of Arbitration in India was contained in the Protocol and Convention Act,
1937, the Arbitration Act, 1940 and the Foreign Awards {(Recognition and
Enforcement) Act,196]. There were no further amendments in the aforesaid
three Acts. Therefore, it was generally felt that the arbitration laws in India had
failed to keep pace with the developments at the International level.!!

The 1996 Act was ntroduced to remedy the limitations of the then prevailing
Arbitration Act 1937, the Arbitration Act, 1940 and the Fereign Awards |
Recognition and Enforcament 3 Act,1961.

The 1996 Act is divided into three parts:

Part I deals with arbitrations which bave their seat in India,

Part II pertains to recognition and enforcement of foreign arbitral awards in
India, and

Part III deals with conciliation.

The spheres of operation of Parts I and Il were traditionally reparded as being
distinct and mmtually exclusive. However, the Supreme Court of India in Bhatia
Interntiong™ tuled that: )

“Part ] is to apply also to interpational cornmercial arbitrations which take place
out of India, wmless the parties by agreement, express or implied, exclude it or any
of its provisions.”

The rationale behind Bhatia International was that subsection 2(2) of the 1996
Act, whick provides that Part I “shall apply where the place of arbitration is in
india’, was mercly a clarificatory and inclusive provision. The Supreme {ourt in

11 BARCL) Case, Pam 36
12 Supra 6
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Bhatia Imternationa! was also of the view that the partes would he without
remedy if Part 1 was beld not fo ( be applicable to foreign seated arbitrations n
relation to the property or asset located i India. )

Relying upon the principles in Sharic /nternational, the Supreme Court m the
casc of Vemiure Glohal'! held that unless Part 1 was specifically cxcluded, either
expressly or impliedly, a foreign award can be challenged mn India under 534
Part | of the 1996 Act. These decisions almost annulled the established principles
of territoriality ensbrined in the model law and were criticized for judicial
intervention i foreign arbitrations. While some viewed the judgments to be
progressive and relief oriented, others felt that the decisions ( were embraced too
eagerly and, in fact, opened floodgates for intervention from Indian courts even in
foreign seated arbitrations.

The correciness of the aforesaid decisions was referred to the Constitational
Bench of the Supremc Court of india.

THE 158UES
The rmain issues addressed in the BALCO judgment are: }

1.  'What is meant by the Place of arbitration 2s found in sub section2(2) read
with sub section2(4), 2(5), 2(7) and 20 of the 1996 Act?

2.  ‘What is the meaning of the words “ureder the law of the country under
which the award was made’ enshrined in section 48 of the 1996 Act and
Article V(iXe) of the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (the New York Conventitom) 7)

3. Does section 2({2) bar the application of Part 1 of 199¢ Act to arbitrations
where the place is outsids India™)

4. Does Part 1 apply at all stages of an arbitration, ie, pre-, during and post-
stapes of the arbitral proceedings, in respect of all arbitrations, except for
the areas specifically falling under Parts 11 and 111 of the 1996 Act 7*)

5.  Whether a suit for preservation of assets pending an arbitration procesdmg
is maintainable?

ARGUMENTS ON BEHALF OF APPELLANTS

Stalwarts, like Soli Sumbjee and C.A. Sundaram, had appeared for the appellant
in this case. it was argued on behalf of the appellant that the omission of the
word “only” was intentional and, while putting this argument, Soli Sorabjee gquoted

13 Z008(1) Scale 214
i4 Om the basis of the findiegs on the issues given in the udgment
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the foltowmyg:

“. .wthe doctrine of ironing ont the creases does not fustify the substitution of
a new jacket in place of the old, whose creases were to be ironed out. ™’

No doubt, the doctrine, which was made while explaining the difference between
Arbitration Act and UNCITRAL Model Law on Interpational Cormmereial
Arbitration {1985 Model Law), has some force. If was essentially argued that
court cannot supply words to the text of a statue. Though this concept of “not
supplying the omiited word® was accepted, it was applied only to reject the
argument of the appellant. The appellants raised the following arguments:'®

1.  The omission of the word “onfy™ signified the intent of the 1ndian Parliament
to deviate from the territorial approach such that it intended for Part 1 to
apply even to arbitrations scated outside 1ndia. The appellants argued that
Part 1 and Part 11 were not murtually exclusive. Furthermore, 1t was also
arpued that the Indian Arbitration Act had not “adopted or incorporated
the provisions of the Model Law” but had mercly “raken f{the Model
Law] into accown™. In this respeci, the omission of the word “osfy” was
deliberate and “clearly indicoted thar the Model faw haod  not been
bodily adopied hy the indian Arbitration Aet”.

2. Restricting the operation of Part 1 only to arbitrations which take place m
Inclia would lead to reading words into or adding words to varicus provisions
contained i the Indian Arbitration Act.

3.  Restricting the operation of Part 1 would also render certain provisions
sections 2(3), 2(7) and 20) redundant.

4, A reading of the word “place™ should be consistent in both sections 2{2)
and 20. Insofar as Section 20 states that parties are free to agree on a
place of arbitration cutside India, it was argued that there could be Part [
arbitrations conducted ontside India.

5. Section 27 of the 999 Act, which deals with the assistance of court m
taking evidence, is ancther indicator to support the applicability of Part I to
the arbitration held ontside India.

6. 1f Part 1 was only to apply to arbitrations m India, then the words m section
28(1) “where the place of arbitration is situgted in India” would be
unnecessary and should instead be read as Parliament’s mtention to give
Part | extra-territorial effect.

15 Sec BALCO Cases, para 75
14 See BALDO (Casc, para 15 amd 17
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7. The same phrase only qualifies subsection {1} of section 28 and does uot
qualify subsection {3). Accordmgly, section 28(3)} was intended to apply to
foreign arbitrations 5o Jong as parties chose the Indian Arbitration Act as
the law of the arbitration. This could only be the case if Part 1 applies to
such arbitrations.

B. It was argued that, like Section 11, there is no provision in Part 11 for the
appoimtrnent of arbitrator under Section 45 of the 1996 Act, when parties
are not abie to agree on such an appointment. Hence, Part 1 is applicable to
Part 1] as well. According to the counscl, this propesition finds support in
the non-obstante clause of the Section 43, 1.e., ““notwithstanding anything
contained m Part 1 or in the Code of Civil Procedure™.

9. Section 48(1)¥e), though deating with enforcernent of awards, necessarily
recognizes the jurisdiction of courts in two countries to set aside the award,
namely, the corts of the couniry In which arbitration takes place and the
counity under the law of whick the award was made,

10.  Parties to a foreign arbitration would be left withowt a remedy if the Indian
courts were not permitted to assert junisdiction over a foreign arbitration
and thereby grant interim relief in aid of that arbitration

FJUDGMENT AND REASONING

The judgment in detail analyses, the provisions of various sections in the Act and
applicability of Part I of the Act to international commercial arbitrations. Some
sipmificant issues dealt with in the judgment are as follows:

1. In absence of the word ‘only’ in section 2{2) of the 1996 act, it was
contended that althongh Part 1 shall compulsorily apply if the place of arbitration
is in India, it does not mean that Part 1 will not apply if place of arbitration is not
m India. The Supreme Court of India held that the omission of the word “onty”
did not mean that the Indian Parliament consciously decided to depart from the
territorial criterion. Just because the Indian Parfiament did not chose to adopt the
Modcl Law wholesale did not mean that it bad departed from the territorial
criterion.'”

The Supreme Court considersd that on a plain rcadimg of section 2(2), it was
clear that Part | was lingted i its application to arbitrations which take place in
India,

The Supreme Court of India considered that in light of the legislative history of
the Indian Arbitration Act, the omission of the word “only” was not rmaterial.

7 Sce BALCO Case , para 60
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First, the usc of the word “only” would have been superfuons' and would only
have been necessary 1f certain exceptions under the Model Law were incorporated
into the Indian Arbitration Act. Since none of those exceptions were adopted, the
phrase would have been redundant,

The scheme of the Indian Arbitration Act made 1t abundantly clear that the
territorial principles, accepted in the UNCITRAL Model Law, had been adopted
by the Act'. In this respect, the Supreme Court held that the UNCITRAL Rules
adopied a strict termitoriat principle.®

The Supreme Cowt rejected the argument that the Indian Arbitration Act does
not make the seat of the arbitration the so-called centre of gravity of the arbitration.
The Supreme Court recogrized the distinction between the seat of the arbitration
and a conveniemt venuc to bold the hearings. In this respect, “the law of the seat
or place where the arbitration is held, is normally the law to govern that arbitration.
The territeral link between the place of arbitration and the law governung that
arbitration is well established mn the international instroments i.e. the Mew York
Conventicn and the UNCITERAL Model Law,

Fimally, there were other cenmitries whick had dropped the word “only™ from them
domestic arbiiration statute , for eg. the Swiss Private Intemational Law Act
1987 and the UK Arbitration Act 1996.2

2. The Supreme Corrt considered that there was no confliet between the
varions subsections of section 2. The appcllants argued that Section 2(4) makes
Part 1 applicable to “every arbitration” mnder any other enactrnent and therefore
tmade it applicable to arbitrations wherever held, whether in India or ontside
India. The Supreme Court considered this argionent “devoid of merit™. 2

The Supreme Court held that Section 2{(4) makes Part I applicabie to “every
arbitration under any other enactment for the time being in force and Section
2(5) reads, “Subject to the provisions of sub-section (4), and save insofar as 1=
otherwise provided by any law for the time being m force or in any agreement in
force between India and any other country or countries, this Part shall apply 1o all
arbitrations and te all proceedings relating thereto,” are not inconsistent with
section 2{2) of the 1996 Act as section 2(4) and 2{3) have to be read m the light
of section 2{2) and have to be construed as referred to ail arbitrations held m
India,

1% BALCO Case, para 68

19 BALCO Casa, PARA 35

20 Sec Paragraphs 72 to 30 of the Report of the UNCITRAL on the work of iis 15th Scssion
m Vierms from 3od to 21st June, 1935,

2 i, Pare 71, T2 T4 & T

22 id Para 82 %4
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3.  Section 2(7) states that “an arbitral award made under this Part shall be
considered as a domestic award”. In the view of the Supremme Court, this did not
“relax the territorizl principic and certainly did not introduce the concept of a
delocalized arbitration into the Arbitration Act™ . The Supreme ('onrt considered
that the true purposc of this provision was not to extend the jurisdiction of Part I
of the Indian Arhitration Act to a foreign arhitration, but to draw a distinction
betwoen awards under Part 1 (domestic awards) and Part 1T (foreign awards) .2

The Supreme Court also considered that section 2(7) was enacted to prevent a
situation where two foreign parties arbitrated in India under a foreign arbitration
act and sought to claim that their award was a “nen-domestic”™ award for the
purposes of enforcing that award as an award under Part 11 as opposed to
Part 1%

4.  The Supramne Court of India disagreed on the appellants argument regarding
the concept of party autonomy and jurisdiction in sections 2(1)(e), section 20 and
section 28 read with section 45 and section 48(1)¢) made the jurisdiction of the
Indian Arbitration Act subject-ceniric as opposed to seat-centric.

With respect to section 2{1){e) which defines “Court” ie. the courts with
“jurisdiction o decide the questions formmg the subject-matter of the arbitration
if the same had heen the subject matter of a suit”, it was argned that this
definition “would necessarily mean that two foceign parties, in order to resolve a
dispute arising outside India and governed by foreign law camot invoke jurisdiction
of an Indian Conrt by simply choosing Tuda as the seat of arbitration”.

The Supreme Court took the view that the term “subject matter of the arbitration™
ought not to be confused with “subject matter of the suit™. In this regard, its
purpose was to identify the courts with supervisory jurisdiction over the arbitration
proceedings. Section 2(1)(e) was meant to give jurisdiction to more than one
court i.¢. the courts where the cause of action is located and the courts where
the arbitration takes place wonld both have pmsdiction over the parties. Without
section 2(1¥e), the courts where the arbitration takes place would not have
jurisdiction over the arbitration.

Furthermore, section 2{1}e) was a purely jirisdictional provision which “can
have no relevance to the question whether Part 1 applies to arbitrations which
take place outside India™ .

lu respect of the arguments relating to section 20, which involved partics’ choxe
of the place of arbitration, the Supreme Court considerad that it did “not support

23 Para 83 of BALCO Case,
24 I 94
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the submission of the extra-tcrritorial applicability of Part 1”. According to section
20 :-

(i) The parties are free to agree on the place of arbilration.

(fi} Failing any agreement referred to in sub-section (1), the place of arbitration
shall be determined by the arbitra! tribunal having regard te the circurnstances
of the case, including the convenience of the partics.

(ili} Notwithstanding sub-section (1) or sub-section (2), the arbitral tribunal may,
unless othorwise agreed by the parties, meet at any place it considers
appropriate for consultation smong its members, for heailng witnesse,
experts or the parties, or for mspection of documents, good or other property.”

Scction 20 had to be read in light of the termitorial lHomtation i section 2{2}.
Specifically, the use of the plrase “place” in section 20{3) should hc read as a
reference to venuce and oot the seat of arbitration. Whilst parties may choose to
have the venue of ther hearings at a convenient location ocutside of India, this
would not change the seat of the arbitration which would still be India.*

5.  The Supreme Court held that section 28 was a conflict of law provision
which draws a distinction betwoen domestic arbitrations, international arbitratiens
seated in India and foreign arbitrations and their applicable conflict of laws rule.
The phrase “where the placc of arbitration is situated in Tudia” is therefore “not
indicative of the fact that the intention of Parliament was to give an exira-
territorial operation ta Part | of the Indian Arhitration Act™ . In this way the Court
clarified that the objective of section 28 of the 1996 Act is to confrast the
substantive law that may be applicable in purely domestic arbitrations to thosc
applicable in Infernational commercial arbitration.

6.  Part] of the Indian Arbitration Act deals with Indian arbitrations and Indian
awards while Part 1 deals with foreign awards. The appellants sought to argue
that some of the provisions contained in Part IT would indicate that Part T would
not be limited to arbiirations which take place in India. Tt was also argued that
Part i1 was not a complete code as it relies on provisions i Part 1, Finally, it was
sobmitted that if Part 1 only applied to arbitrations within India, then the Indian
courts would be precluded from granting any interim or interlocutory relief under
scetion 9 in aid of foreign arbitrations.

The Supreme Court disagreed that {i) therc was any overlap of the provistons in
Part T and Part IT; and that (i) the provisions in Part 11 were supplementary to
Part 1. Rather, the Supreme Court held that there was a “complete segregation
between the two parts”, The Supreme Court drew a distinction between, on the

25 See Pama 95-100 of BALOC Case,
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on¢ hand, its supervisory jurisdiction as the court of the scat of the arbitration in
Part 1, and on the other, its jurisdiction as the enforcement court under Part 11

7. Section 43 provides that, “Notwithstanding anything contained in Part [ or
m the Code of Civil Procedure, 1908, a judictal auwthority, when seized of an
action m a matter in respect of which the parties have made an agreement
referred to in scetion 44, shall, at the request of one of the parties or any person
claiming through or mmder him, refer the parties to arbitration, unless it finds that
the said agreement is null and void, inoperative or incapable of being performed”.

The appeilants argued that the underlined words in section 45 “necessarity indicated
that provisions of Part | would apply to foreign seated arbitration proceedings”.
The Supreme Court explained that this simply gave the Indian courts power to
refer parties to arbitration when these parties had made an arbitration agreement
referred to in section 44. Tt beld that the appellants’ confusion of the appellants
sternmed from the phrase “judicial authority”™ which was “not a recogmition by the
Parltament that Part 1 wocld 2pply to internationz] commercial arbitrations held
outside India”. Instead, the phrase was merely “a legacy from the 1940 Act,
which covered purely domestic arbitrations, between two or more Indian parties,
wiihin the territory of India™. The Supreme Court also recognized that section 45
was perhaps superfluous in light of section 19 which was to the same effect, but
considered that this in and of itself was msufficient to “alter the scope and ambit
of the field of applicability of Part I to include international commercial arbitrations,
which take place out of India™ Tn any event, the previous versions of the UK
Arbitration Act 1930 and 1975 had simiiar provisions.

8.  Section 48 of Part IT of the Indian Arbitration Act and in particular 48(1 )(&)
grants the Indian conrt’s jurisdiction and discretion to refuse to set aside a foreign
award where “the awazd has not yet become binding on the parties, or has been
set aside or suspended by a coropetent authority of the country in which, or ynder
the law of which, that award was made”. The equivalent ground can be found at
Article V(1)(e) of the New York Convention as well as Article 36(1{aXv) of the
Model Law.

The Supreme Court held that,

“the provision sets out the defenses open to the party 1o resist enforcement of a
foreign award. The words “suspended or set aside’, in Clause (¢) of Section
45(1) cannot be interpreted to mean that, by necessary moplication, the foreign
award sought to be enforced in India can also be challenged on merits in Indian
Courts, The provision merely recognizes that courts of the two nations which are
competent to annul or suspend an award. It does not ipso facto confer jurisdiction
on such Courts for the armufment of an award made outside the country. Such
Jurisdiction has to be specifically provided, in the relevant national legislation of
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the country i which the Court concered is located. So far as India is concerned,
the [Indian Arbitration Act] does not confer any sueb jurisdiction on the Indian
Courts to annul an international commercial award made outside India “.

The Supreme Court also held that the jurisdiction for the Indian cowrts to ammul or
set aside an award is foand m section 34. Section 34 is under Part | of the Indian
Arbitrzation Act and is therefore only applicable to awards made i India. To
decide otherwise would be to incorporate section 34 intp Part I of the Indian
Arbitration Act and therefore contrary to the Indian Parliament’s intention to
confine section 34 to arbitrations and their awards beld and made within India.

The Supreme Court also pointed out the mischief that would ocour if there were
concurrent jurisdictions to set aside awards and noted that it “would be a recipe
for litigation and confusion”. Here, they pomted to the Vemure Global case which
“epitomized the kind of chaes which would be created by two court systems, in
two different countries, exereising concurrent jurisdiction over the same dispute”.

EFFECT OF BALCO JUDMGMENT

In helding that the Indian eourts cannot set aside arbitral awards made, or
otherwise intervene I arbitrations seated, outside India, the Supreme Court has
firnly sigraled that the Indian courts will give effect to party autonomy and
efficacy to the parties’ choice of a foreign seat. There are, however, two iImportant
consequences of the decision of which contracting parties should take note.

11 Inthe light of the Jaw laid down hy the Supreme Court, 1t will he diffcult to
obtain interim measures of protection from the Indian courts in the case of
arbitrations segated ontside India. Thiz could prove to be a significamnt
handicap, especially if there is a need to preserve assets or prevent the
alteration of the statws guo in India pendmg the meking of an arbitral
awarid. The Court recognized that therc exists a2 void in the arbitration
regmme i this regard. It cencluded, however, that the gap in the Jaw was an
issue for Parliament and not the courts to address. 1t is,of course, possible
for a party fo obtain interitn measures from the arlutral tnibunal or the
courts of the arbitral seat, but it would likely encounter significant challenges
m enforcing amy such orders in India in the absence of an mtermationszl
convertion or the application of the 2006version of the UNCITRAL Model
Law. It is beped that legisiative amendment will rectify this anomaly, but
until such tmme, contracting parties should be conscious of this angle when
selecting a seat of arbitration,

2y The Supreme Court in BALCO decided that its judgment would have
prospective effect and thus apply only to arbitration agreements executed
after & Seplember 2012. By its terms, therefore, the judgment will not
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affect arbitration agreements executed befors 6 September 2012,im which
case the law as stated in Bhatia International will continue 10 apply. The'
¢ryptic reason given by the Court to justify this approach was that it was
necessary “to do complete justice™, However, given that the court took
note of the adverse fallout of its deciston in Bhatia International and held
that Indian courts had no jurisdiction under the scheme of the 1996 Act to
intervene in arbitrations seated owtside India, it is rather curicus how it
could justify continued judicial interventionistn in the case of arbitration
agreemcnts entered into before 6 Sepiember 2012, 1f Bhotio International
were indeed wrongly decided, a position which the Supreme Court has now
accepted, the overruled judgment ought not to have been: allowed to continue
to operate i relation to agreements which will undoubtedly gemerate
arbitrations for years to come ™

CONCERN OF THE SUPREME COURT REGARDING REMEDY OF
INFERIM RELIEF

In relation to the grant of interim reliefs, # is widely kmown that, wikle several
countries exclude applicability of their domestic arhitration laws to foreign
arbitrations, they still permit the parties to obtam interim relief fiom local courts
itrespective of the seat of arbitration®”. However, for all international arbitration
agreements signed after ¢ September 2012, the parties will no looger be permitted
to approach the Indian courts for interim reliefs. It is pertinent to uote that even
the Minisiry of Law and Jnstice, proposed amendments to the 1996 Act, recognizing
that, whilc the interference of Indian cowrts should be reduced, the partics may
require to obtain mterim refief, and proposed that Part I of the 1996 Act would
not apply where the seat of arbitration was outside India (except for 5.9 for
interim measures and S.27, which deals with assistance given to the court in
taking evidence). However, the BALCO judgment ousts the Indian court’s
Jurisdiction completely in foreign-seated arbitrations.)

The BALCO judgment is clearly a signal to the legislature to consider extending
interi protection to foreign arhitrations, without encouraging unwarranted
interference with the arbitral process. Therefore, in light of the above visible
lacunas, which still persist with respect to interim protections, it is expedient that
the parliament addresses the difficulty with sultable amendments to the 1996
Act.)

26 See Pilotmg 2 Much-Needed Coume Comection: T he Decision of the Tndian Supreme
Conrt in BALCO v Kaiger Aluninmm, Asian Dispute Review, Juby 2012

27 The English Arbivation Act 1996 empowers English courts to promt fmtedim reliefs m
foreign-seated arbitratioas. The arbitation taws of Hong Kong, the Netherlands snd

Smgapore are similay in this respect ag well
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SCOPE FOR BRICHTER FUTURE FOR ARBITRATION IN INDLA

Besides these wrmklcs , BALCQ portends a brighter future for arbitration in
India. The judement is Lkely to be welcomsd by the imternational arbitration
community. It seems to restore the original intention of the Act and provides
much needed certainty for those involved in Indian- related commercial contracts
where arbjtration is provided as the method of dispute resolution.®* Whilst a
nurnber of decisions of the Indian Supreme Court in the last decade have cast 2
shadow over its arbitration-friendly credentials, BALCO signals a welcome course
correction, By overruling Bhatia International and Venture Global, the Indian
Supreme Court has shown its keenness to direct the development of Indian law
into a pro arbitration path.

The mam consequence of this judgment will be to insulate arbitrations seated
outside India from unwelcome interference by the Indian courts. Notably, the
Indian eourts will no longer be able to consider challenges to foreign awards.
This will reduce the scope for purely tactical challenpes by a losing party and
also considerably spesd up the timelmes associated with enforcing a foreign
award in India. 1ndian arbitration jurisprudence is now alipned with the position
prevalent in most other arbitration-friendly jurisdictions and is poised to develop
further on a pro arbitration trajectory. Owerall this is a posmive development
wineh should strengthen the Indian arbitration regime and put India on the map of
arbitration friendly tations.

28 Supra 26
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“Christian Medical College, Vellore
& Others v. Union of India: An Appraisal”

D Satish Chandra* & Dr. Ashish Kwmwar Srivastava**

Christian Medical College, Vellore & Others v Unim of India And Others
T.CAC) No.98 Of 2012 Civil Original Jurisdiction, decided on 18/07/2013! hy
Chief Justice of Iudia, Altamas Kabir & Justice Vikramajit Sen, wherein maore
than 350 writ petitions were heard and decided together.

FACTUAL MATRIX

Four notificatioss, two dated 21.12.2010 and the other two dated 31.5.2012, were
issued by the Medical Council of India and the Dental Council of India deriving
its authority under section 19A, 20 of Medical Council of India Act, 1956 and
entry 66 of List I. These notifications basically provided for one all Indian level
Entrance test {(NEET) for medical aspirants. The justification of NEET is to
minimize the difficalties of the aspirant of medical course who has to fiil multiple
entrance forms and take nnltiples entrance tests hy providing him single window
entrance for ail types of admisston to all types of medical cofleges aided, unaided
by government.

FACTS IN ISSUE

The four aforesaid Notifications have been chailenged on several grounds mostly
by minarity religious institution including Christian Medial College, Vellore. The
major areas of Challenges to the aforesaid Notifications are:

{1)  whether the powers of the Medical Council of Indiz and the Dental Couneil
of India to regulate the process of admissions into medical coileges and
institutions ren by the State Governments, private mdividuals {aided and
unaided), educational instibztions tum by reigious and linguistic minorities, in
the guise of laying down miniokmn standards of medical cdueation, a5 provided
for in Sectitm 194 of the Indian Medical Council Act, 1956, and under Entry
66 of List | of the Seventh Schadule to the Constihation, arc invald?

* Lectorey, Faculty of Law, University of Lucknow
**  Lecturer, Facubty of Law, Usiversity of Lucknow
1 www judis nic.in,
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W

(i)

()

v}

()

(vid)

whether the mitroduction of one National Eligibility-cum-Entrance Test
(NEET) offends the Fundamental right gnaranteed to amy citizen under
Article 19 (1) (g} of the Constitution to practise any profession or to carry
af a0y occupation. trade or business?

Whether NEET violates the rights of relipious and linguistic minoritiss to
establish and administer educational institutions of their choice, as pnaranteed
under Article 30 of the Constitutiom?

Whether subordinate legislation, such as the right to frame Regulations,
flowing from a power given under a statute, can have an overriding effect
over the fundamental nghts guaranteed under Articles 25, 26, 29(1) and 30
of the Constitution?

‘Whether the exclusion of Entry 11 from the State List and the introduction
of Eotry 25 m the Concurrent List by the Constitutiom Forty Second
(Amendment} Act, 1976, makes any differenee as far as the Regulations
framed by the Medical Council of India under Section 33 of the 1956 Act
and those framed by the Dental Council of Indiz vnder Section 20 of the
Dentists Act, 1948, are concerned, and whether such Regulations would
have primacy over State legislation on the same subject?

Whether the aforesaid questions bave been adequately answered m T.M.A.
Pai Foundation v. State of Karnataka [(2002) 8 SCC 481), and i the
subsequent decisions m Islamic Acadeny of Education v. State of Karnataka
[(2003) & SCC 697], P.A. Inamdar v. State of Maharashtra [{2005) 6 SCC
337] and Indian Medical Association v. Unjon of India [(2011) 7 SCC 179]?
And

Whether the views expressed by the Constihition, Bench comyetsed of Five
Judges m Dr. Preeti Srivastava v. State of MLP. [(199%) 7 SCC 120} have
any impact on the issues raised in this batch of matters?

CONTENTION OF PETITIONERS

The main contention of petitioner is that 1t being 2 minority mstitme bas got a right
1o establish and admmsster educational institute. Right to administer include taking
admysston, reserving seats for munority and COne Common Entrance by MCI in
the form of NEET violates its fumdamental rights guaranteed under Articles 25,
26, 29 and 30.

CONTENTION OF RESPONDENTS

The respendents are of the view that Notifications of MCI and DCI is intra vires
as the Entry 66 of List | of Seventh Schedule auvthorizes the Cemiral Government
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to maintain Standard in professional courses such as medicine, Medical Couneil
of India is authorized by 1ts section19A, 20 and 33 to lay down rules and repulation
to maintain the minkmum standards of medical professional courses under the
Medical Council of India Act, 1956. Their exercise of power under the said Act
is an act of delegation by the delepatee

Providing NEET is very helpful for the poor students as it wonld epable him
single window emirance cxam for admission in various medical colleges across
India and therefore belpful in saving time and money.

RATID

The apex court while examining the above questions keenly observed its decisions
i 3t Xavier, T.M. Pai, Unni Krishnan, Islamic Academy of Education. P.A.
Inamdzr and rendered this watcrshed judement. The apex court has in this case
crucially cxamined the periphery of Article 19 (1} (g) n terms of opening minarity
cducational institation, article 235, 26, 29 and 30 in terms of religious minorities and
their fundamental right to open and administer edvcational institution. The court
has alse examined the state’s and central powers to imterfere m the administration
of these minority religious educational nstitution.

Supreme Court while examinmg the aforementioned crucial issues made an atternpt
0 find out all the decisions of it on the issues. 1n 1993, an attempt was made by
the (Government of Tanul Nadu to interfere with the admission process in the
institution by a letter dated 7th May, 1993, directing the Petitioner to implement
the scheme framed by this Court in the case of Umni Krishnan v. State of [LP.
[(1993) T SCC 645], insofar as the underaraduste course in Nursing was
cuncerned. The Petitioncr-institution filed Writ Petition No.482 of 1993 before
this Court challenging the State {Government’s attempis to interfere with the
adossim process of the instifztion as being contrary to and in vielation of the
rights guaranteed to it under Article 30 of the Constitution. In the pending Writ
Petition, various interon orders were passed by the Constitution Bench of this
Court permitting the institution to take resort to its own admission procedure for
the undergraduate course in the same manner in which it had been doing in the
past. The said Writ Pefittou was heard in 2002, along with the TM.A. Pai
Foundation case {(supra), whercin cleven questions had been framed.

While hearing the mattcrs, the Chief Jnstice in T.M. Pai formulated five issues to
encompass all the eleven questions, on the basis of which the hearing was
comklucted, and the same are cxtracted below:

1. Is there a fundamental right to set up educational instinttions and, if so,
under which provision?
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2. Does lunt Krishnan case [(1993} 4 SCC 111] require reconsidetation?

3. In casec of private institutions (unaided and aided), can there be government
repulations and, if so, to what extent?

4. In order to determine the existence of a religions or linguistie minority in
relation to Article 30, what is 10 be the unit - the State or the country as a
whaola?

5. To what extent can the rights of aided privatc minority mstitutions to
administer be regulated?”

Out of the eleven questions framed by the Bench, Questions 3(b), 4 and 5(2) are
extremely relevant for deciding the gquestions raised in the Writ Petition filed hy
the Petitioper-institution. For the sake of reference, the said three Qmestions are
extracted hereimn below:

Q3. (b} To what extent can professional education be treated as 2 matter coming
under minorities rights under Article 307

024, Whether the admission of students to minority cducational institutions, whether
aided or unaided, can be regulated by the State (Government or by the University
to which the institution is affiliated?

Q5. (a) Whether the minority’s rights to cstablish and administer educational
mstimtions of their choice will include the procedure and method of admission
and selection of sindents™

Supreme Court while making an attempt to find ot apswers of these gquestions
made certamn legal findinyzs:

Petitioners submitfed that the answer piven by the Fleven-Judge Bench to the
first Question 15 that Article 30{1) re-emphasizes the right of religions and Ynguistic
minorities to establish and adminisier educational institutions of their choice. The
use of the words “of their choice” indicates that even professional educational
institions would be covered by Article 30,

The answer to the second Question is that, except for providing the qualifications
and minimumn conditions of ¢liptbility in the interest of acadenyie standards, admissiom
of students to unaided minority educational institutions cannot be regulated by the
State or University concerned. Petitioners pointed out that a note of cantion was,
however, introduced and it was observed that the right to administer, not being an
absolute right, there could be regulatory measures for ensuring proper educational
staudards and maintaining the excellence thereof, particularly m regard to
admissions to professional institutions. 1t was firther held that a minonty mstitution
does uot cease to be 5o, when it receives grant-in-aid and it would, therefors, be
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entitled to have a right to adomt stndents belonging to the minority group, but at.
the same time it would be required to admit a reasomable mamber of non-minority
students so that rights umder Article 30{1) were not substantially impaired and the
rights of a citizen under Article 29(2) of the Constitonon were oot infringed.
However, the concerned State Governments would have to notify the percenfage
of non-roingrity students to be admitted in the institution, Amongst students to be
admitted from the minority group, inter se merit would have to be ensured and, in
the case of aided profissional institutions, it could also be submitted that in regard
to the seats relating to non-minority students, admission should nermally be ou the
basis of the common entranee test held by the State agency, followed by counseling
wherever it exists.

Inn reply to the third Question, it was held that a minority mstitodicn may have its
own procedure and method of adimission as well as selection of smdents, but
such a procedure would have to be fair and transparent and the selection of
students in professional and higher cducational colleges should be on the basis of
merit. The procedure selected for adrmssion by the minority institation ought not
to ignore the merit of students for admission while exercismg the right to admit
students by the colleges aforesaid, as in that event, the mstitution will fail to
achieve exccllence. The said procedure should not amount to maladministration.

Some of the issues decided i the TM.A. Pai Foumdation case came up for
clarification m the lslamic Academy of Education case (supra) and for further
interpretation in P.A. lnamdar’s case (supra), before a Bench of Seven-Judpges,
wherein the Pefitioner-Association was duly represented. The Hon'bie Jadges
reiterated the views expressed in the TM.A. Pai Foundation case that there
camnot be any reservation ol private unaided institutions, which had the rigit to
have their gwn admission process, if the same was fair, transparent, nen-exploitative
and based on merit. To dilute the effect of this judgment the amendment in
Article 15 by adding clause 5 waz done. Petitioner referred to paragraph 125 of
the judgment in P.A. lnamdar’s case (supra), which is relevant for our purpose,
and reads as follows:

“125. Ag per owr understanding, neither in the judgment of Pai Foumdation
f(2002) 8 SCC 481] nor in the Comstitution Bench decision in Kerala
Education Bill {1959 SCR 995] which was approved by Pai Fourdation, s
there anything which would allow the State to regulate or contrel admissions
in the unaided professional educational institutions so as lo compel them lo
give up a share of the available seats to the candidates chosen by the State,
as if it was filling the seats available o be filled up ar Ity discretion in such
private institutions. This wouid amount to nationalization of seats which has
been specifically disapproved in Pai Foundation [(2002) & SCC 481} Such
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imposition of quota of Siate seafs or enforcing reservation policv of the
State on available seats in unaided professional institutions are acts
constituting serious encroachmen! on the right and auiononty of private
professional educational institutions. Such appropriction of seats can also
not be held to be a reguiatory measure in the interest of the minority within
the memning of Article 30¢1} or a reasonable restrigtion within the meaning
of Article 19(6) of the Constitution of India. Merely because the resources
of the State im providing professional education are limited private
educational institutions, which imtend to provide better professional education,
cannot be forced by the State to make udmissions available on the basis of
reservation policy to less meritorious candidates. Unaided institutions, as
they are not deviving any aid from State funds, can have thelr own admissions
if fair, fransparent, non-exploitative and based on merit”

Supreme Court after making a rational basis with the help of aforermentioned
cases came back to issues I the ipstant casc. Despite the various issues raised
mn this batch of cases, the ceniral issue relates to the validity of the amended
Regulations and the right of the MCI and the DCI tbere under o inttroduce and
enforce a4 common entrance test, which bas the effect of denuding the State and
private institutions, both aided and unaided, some enjoying the protection of Article
30, of their powers to admiit students in the M.B.B.S., B.D.5. and the Postgraduate
Courses conducted by them. There is Lttle doubt that the impugned Notifications
dated 21.12.2010 and 31.5.2012, respectively, and the amended Regulations directly
affect the right of private institutions to admit students of their choice by conducting
their own entrance exammations, as they have been doing all along,

Answermg the first question the Supreme Court held that notifications of MCl
and DCI are invalid. The rationzle of the decision m the words of Supreme
Cowrt, “Attractive though it seems, the decision taken by the MCI and the
DCY to hold a single Natioral Eligibility-cum- Enirance Test to the M.B.B.S,,
B.DS and the Postgraduate courses in wmedicine and dentistry, purportedly
with the intention of mainiaining high standards in medical education, is
Fraught with difficuitics, not the least of which is the competence of the MCI
and the DCI to frame and notify such Resulations. The ancillary issues
whick arise in regard to the main issue, relate to the rights guaranteed to
eitizens under Article 1%(1) (2g) and to religious and linguistic minorities
under Article 30 of the Congtiution, to establish and administer educational
institutions of their choice. In the instant case, it is rot a case of consultation,
bt o case of inputs being provided by the State Governments in regard to
the Regulmtions te be framed by the MCI or the DCL An invalid provision
cannot be validated simply by acting on the basis thereof”
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The four impugned Naotifications dated 21.12.2010 apd 31.5.2012 make it clear, n -
no uncertain terms, that all admissions to the M.B.E.S. and the B.D.S. courses
and their respective Post-graduate courses, shall bave to be made solely on the
basis of the results of the respective NEET, thereby preventing the States and
their anthorities and privately-nm institution: froeon conducting any separate
examination for admitting students to the courses run by themn. Alhough, Article
19(6) of the Constitution recognizes and penmits reasonable restrictions on the
right gunaranteed under Article 191) {(g), the course of action adopted by the MC]
and the PCI would not, in our view, qualify as a reasonable restriction, but would
amount to interference with the rights guaranteed under Article 19%(1)¥g) and,
more particularly, Article 30, which is not subject to any restriction similar to
Article 19(6) of the Constitution

Of course, over the years this Court has repeatedly observed that the right
guaranteed under Article 30, gives religious and linguistic minorities the right to
establish and admimster educational institutions of their choice, but not to mal-
admimster them and that the concerned autborities could impose conditions fer
maintaining high standards of education, such as laying down the qualification of
teachers to be appointed in such institutions and also the curriculum to be followed
therein. The question. however, is whether such measures would also include the
right to regulate the admissions of students in the said institutions.

The aforesaid issues have been considered and answored hy this Court in the
Ahmadabad St. Xavier's Collepe Society case, 5t. Stephen’s College case, Islamic
Academy case, P.A. Inamdar’s case and exhaustively in the T.M_A. Pai Eoundation
case (supra), Can, therefore, by purporting to take measures to maintain high
educational standards to prevent maladministration, the MC1 and the DCT resort
to the amended MCI and DC1 Regulations to cireumvent the judicial
proncuncements i this regard? The answer to such question would obvicusly
have to be in the negative. The Supreme Court has consistently held that the right
to admmister an educational institution would alzso include the right to admit
smdents, which right, In our view, conld not be taken away on the basis of
Notifications issued by the MC1 and the DOCT whieh had no anthority, cither under
the 1956 Act or the 1948 Act, to do so. The MC1 and the DC1 are creatares of
Stature, having been constitgted under the Indian Medical Commcil Act, 1956, and
the Dentists Act, 1948, and have, therefore, to exercise the jurisdiction vested in
thern by the Statutes and they cammot wander beyond the same. Of course, under
Section 33 of the 1956 Act and Sestion 20 of the 1948 Act, power has besn
reserved to the two Councils to frame Regulations to caery out the purposes of
their respective Acts. It is pursuant to such power that the MCI and the DCI has
framed the Regulations of 1997, 2000 and 2007, which set the standards for
rantaming excclience of medical education m India.
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The right of the MC1 and the DCI to prescribe such staudards bas been duly
recognized by the Courts. However, such right cannot be extended to controlling
all admissions to the M.E.B.5., the B.D.S. and the Postgraduate Courses being
nun by different medical institutions in the country. At best, a certajn degree of
control may be exercised iu regard to aided institutions, where on account of the
funds bemg provided by the Government, it may bave a say in the affairs of such
These questions have already been comsidered and decided in the T.M.A. Pai
Foundation casc, wherein, it was categorically held that the right to admit stadents
heing an essential facet of the right of a private medical institution, and, in
particular, minority institations which were unaided, non-capitation fae educational
wstitutions, so long as the process of admission to such institutions was transparent
and merit was adequately taken care of, such right could not be interfered with,
Even with regard to aided minerity educational institutions it was indicated that
such mstitutions would also have the same right to admit students belonging to
their comnwimty, but, at the same time, 1t shonld also admit a reasonable number
of nonminority students which has been referred to as the “sprinkling effect” in
the Kerala Education Bill case.

Answering the second question the Supreme Court held that, “The rights of
private individuals to establish and administer educational imstitutions under
Article 19(1) (2] of the Constitntion are now well-estoblished and do not
require further elucidation. The righis of unoided and aided religions and
linguistic minorities lo esiablish and administer educational institutions of
their choice under Article 19(1)(g), read with Article 30 of the Constitution,
have came i¢ be crystallized in the various decisions of this Court referred
to hereinabove, which have settled the law that the right to admit students in
the differemt educational ond medical institutions is an integral part of the
right to administer and cannot be interfered with except in cases of
maladminisiration or lack of tramsparency. The impugned Regulations, which
are in the natwre of delepated legislation, will have to make way for the
Constitutional provisions. The freedom and rights puaramteed under Artieles
I90{(gh 23, 26 and 30 of the Constitution to all citizens to practise any
trade or profession and o religious minorifies tg freedom of conscience and
the right freely to profess, practise and propagate religion, subject to public
order, moraiity and health omd io the other provisions of Part I of the
Constitution, and farther to maintain institutions for religious and charitable
purposes af guaraniced under Articles 15 and 26 of the Constitution, read
with the rights guarantecd under Article 30 of the  Constitution, are also
well-esinblished By varicus pronouncements of this Cowrt. Over and above
the aforesaid freedoms and rights is the right of citizens having a distinct
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language, seripr or culture of their own, to conserve the same under Avticle
29¢1} of rhe Constitution.™

Answering the third question the Supreme Court held that, “Nowhere in the
1956 Act nor in the MCI Regulations, has the Council been vested with any
aythority to either conduct examinations or to direct that all admissions into
different medicol cofleges and institwtions in India wonld have to be on the
basis of one common Notional Eligibility-cum-Entrance Test, thereby
effectively taking away the right of the different medical colleges and
institutions, including those rim by religious and linguistic minorities, to
make admissions on the basis of their own rules and procedures. Although,
respondent contended that Section 33(1) of the 1956 Act entitles the MCT 1o
make rcgulations regarding the conduct of professional examinations, the
same, in our view, does not empower the MCT to actually hold the entrance
examination, as hus been pryported to be dowme by the holding of the NEET.
The power to frame regulations for the conduct of professional examingtions
it a far cry from actually holding the exemingtions and the two oot be
equated, as suggested by respondent. The right of the MCI to frame
Regulntions under Entry 66, List I, does not take us anvwhere, since the
freedoms and rights sought to he enforced by the Petitioners flow from
Articles 191} (gh 25, 26, 29(1) and 30 of the Constitution which cannot be
supcrseded by Regulotions framed by a Statwrory authority by way of
delegated legislation. The fact that such power was exercised by the MCY
and the DCI with the previous approval of the Central Government, as
contemplated under Section 33 of the 1956 Act and under Section 20 of the
1948 Act, would mot bestow upon the Regulations framed by the MCI and
DCL which are in the nature of subordinote legislation, primacy aver the
Constitutional provisions indicated above.™

In view of the nghts guaranteed under Article 19(1) (g) of the Constitution. the
provisions of Article 30 should have been redundant, but for the definite object
that the framers of the Constitution had in mind that religious and linputstic
minorities should have the fundamental right to preserve their traditions and
religious beliefs by estahlishing and administermg educational institutions of ther
choice. There is no materzal on record to even suggest that the Christian Medical
Colicge, Vellore, or its counter-part in Ludhiana, 5t. John's College, Bangalore, or
the linguistic minority mstitutions and other privately-run institutions, aided and
unaided, have indulged in any malpractice m matters of admission of students or
that they had failed the triple test referred to m PLA. Inamdar’s case On the
other hand, according to surveys beld by independent entities, CMC, Vellore and
St. Jobn’s Medical College, Bangalore, have been placed among the top Medical
Colleges in the country and have prodeced some of the most brifliant and dedicated
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doctors in the coumiry believing in the philosophy of the institations based on
Christ’s minisiry of healing and caring for the sick and maimed.

Although, there is some difference of opinion as to the right to freedom of
religion as guaranteed mder Articke 25 of the Constitution being confined only to
individuals and not organizations in regard to religious activities, Axticle 26{a) very
clearly indicates that subject to public order, morality and health, every religions
denonmination or any section thereof shall have the right to establish and maintain
institutions for religious and charitable purposes. The emphasis is not on religious
pirposes alone, but extends to charitable purposes alse, which would include the
running of 2 hospital to provide low-cost, but efficient medical care to all, which
the CMC, Vellore, and other private missionary hospitals of different denominations
are doimg. So long as a private institution satisfies the triple test indicated in P.A.
Inamdar’s case, no objection can be taken to the procedure followed by it over
the years in the matter of admission of students in to its M.B.B.5. and Post-
graduate courses in medicine and other disciplines. Except for alleging that the
admission procedure was controlled by the Church, there is nothing even remotely
sugeestive of any form of maladministration on the part of the medical institutions
bemyg run by the Petitioner Association.

As far as private unaided professional colleges are concerned, the majority view
was that it would be unfzir to apply the zame rules and regulations regulating
admissign to both aided and unaided professional institutions. In that context, it
was suggested that it would be permissible for the Unzversity or the Govarnment
at the time of grauting recognition, to require a private unaided institution to
provide for merit-based selection, while, at the same time, giving the management
sufficient discretion in admitting students, which could be done by reserving a
certain percemtage of seats for admission by the manapernent out of thosc
students who had passed a common entrance test held by iself, while the rost of
the seats could be filled up on the basis of counseling by the State agency, which
wonid take care of the poorer snd backward sections of socicty. However, as far
as the aided private minority institutions arc concemed, the inter-play between
Article 30 and Article 29(2) of the Coustitutiou was taken note of in the majority
decision and afier considering the vagious decisions on the said issue, including
the decision in DAV, College v. State of Punjab [(3971) 2 SCC 269] and the
Ahmadabad St. Xavier’s College Society case, reference was made to the
observations made by Chief Justice Ray, as His Lordship then was, that, i the
field of administration, it was not reasonahle to clamn that minority mstitutions
would have complete autoncry. Checks on the administration would be necessary
in order to ensure that the adomnistration was efficient and sound and would
serve the acadenmc needs of the instimtion. Reference was also made to the
concurring judgment of Khanna, J., wherein the leamed Judge, infer alia, obsarved
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i)

that the right conferred upon religious and linguistic minorities under Article 30 is
te cstablish and administer educational institutions of their choice. Admunistration
comnetes management of the affairs of the institution and such managerment must
be free of control so that the founders or their nominees could mould the institution
as they thought fit and in accordance with the 1deas of how the interest of the
community in general and the institution in particular would be best served. The
Jearned Judge was of the view that the right of the minorities to administer
educational mstitutions did not prevent the making of reasonabk rcpulations in
respect of such institutions, but such regulations could not impinge upon the
minority character of the instituticn and a balance had to be maintained between
the two objeetives - that of casuring the standard of excellence of the stitution
and that of preserving the right of minorities to establish and administer their
educational mmstitutions.

While answering question as to whether the admission of students to minority
sducational mstitutions, whether aided or unaided, can be regulated by the State
Governmment or hy the University to which the instimtion 5 affiliated, the learned
Judges held that adnussion of students to unaided minority educational institutions,
namely, schools and under-graduate colleges, cannot be regulated by the State or
the University concerned, except for providing the qualifications and minfrmum
conditions of eligibility in the interest of academic standards. The learned Judges
firther held that the right to admit students, being an cssential facct of the right to
administer educational institutions of their choice, as contemplated under Article
30 of the Constitution, the State Government or the University may not be
entitled to interfere with that right, so long as the admission to the unaided
educational instimtous was on a transparent basis and merit was adequately
taken care of. The learned Judges went on to indicate that the right to admimster,
not being absolnte, there conld be regnlatory measures for ensuring educational
standards and maintamimnyg excellence thereof, and it was more so in the matter of
admissions to professional institutions.

In answering as to whether the rights of munorities to establish and adminisier
educational mstiations of thew choiee would include the procedure and methed of
admission and selection of students, the learned Judpes held that @ mmority
mstitution may have its own procedure and method of admission as well as
selection of students, but such a procedure must be fair and transparent and the
selection of students in professicnal and higher educational colleges should be on
the basis of merit and even an mmaided minority institution should not ignore the
merit of the students for admission while exercising its right to admii students 1o
professional institptions. On the question whether the rights of minority institutions
regarding admission of smdenis and to lay down the procedure and method of
admission would be affected, in any way, by receipt of State aid, the leamed
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Judges were of the view that while giving aid to professional institutions, it would
be permissible for the authority giving aid to prescribe conditions in that regard,
without, however, affecting the right of such insiituiions o actually admit students
in the different courses run by them. These answers have been handmade and
picked from T.P. Pai case and affirms its relevance au utility.

CONCLUDING OBSERVATION

The apex court lucidly summarized its decisions by making a sane concinding
observation. ln the words of the Supreme Court, “Whar can wltimately be
culled out from the varivus cbscrvations made in the decisions on this issue,
commencing from the Kerala Fducation BHE case (supral te rceom? laes, s
that admissions to educational institutions have been held to be part and
pcel af the right of an educationad ingtitution fo administer and the same
cannot be regulated, except for the purpose of laying down stundards for
maintaining the excellence of education being provided in such institwiions.
In the case of aided institutions, it has been held that the State and other
authorities may direct ¢ ceriain percentage of students to be admitied other
than by the methiod adopted by the institetion. However, in cases of unaided
institutions, the position is that except for luping down standards for
maintaining the excellence of education, the right to admiy studenis into the
different courses could not be imterfered with In the case of aided minority
institutions, # has becn held that the authority giving aid has the rizht o
insist upon the admission of g cerigin percentage of studens not belonging
to the minority cosmumity, so oS o moentein the balance of Article 1912)
and Article 30(!) of the Constitution. Even with regard 1o uncided minority
institutions, the view Is that while the majority of students to be admitied
should be from the minarity community concerned, a certain percemtuge of
studenis from other communities should also be admitied 1o maintain the
secular character of education in the country in what has been described
as a “sprinkling effect”.

OBITER

The court in its ohiter has very accurately observed about the futility of NUET in
a pharahstic society hike India. In the words of apex court, “4part from the fegaf
aspects, whkich have been rongidered ot length, the practical aspect of
holding a single Naotiongl Eligibility-cum-Entrance Test needs to be
cansidered, Although, it has beer submitted by the learned Additional Solicitor
General that a single test would help poor studenmts to avoid sitting for
multiple tests, entailing paymend of fees for each sepavate examination, it
hus to be considered as to who such poor studenis could be. There can be
no controversy that the standard of cducation oll over the couniry is not the
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same. Eoch State has its own system and pattern of education, including the
medium of instruction. It canmot also be disputed that children in the
metropolitan arcas enjoy greater privileges than their counter-parts in most
of the rural areas ay for as education s concerned, and the decivion of the
Central Govermment to support u single entrance examination would
perpetuate such divide in the name of giving credit tv merit. In a single
window competition, the disparity in educational standavds in different parts
of the country cannot ensure a level playing field The practice of medicine
entails something more than brilfiance in academics, it requives o certain
commitment to serve hAumanity. Indic has brilliant doctors of great merit,
who are located mositly in urban oreas and whaose availability in a crisis Is
quire uncerrain. What is required to provide health care to the general
masses and particularly those in the rural areas, ave commitied phyvsicians
who are or hand to respond to o crisis siteation. Given the larpe number of
people who live in the villages m difficult conditions, the country loday has
more need of such dactors who may not be speciolists, but are ovallable as
general physicians to treat those in need of medical care ond treatment in
the fur fhmg areas of the country, which is the essence of what was possibly
envisaged by the framers of the Constitution ln including Article 3¢ in Part
NI of the Constitution. The desire to give due recogmition to merit s laudable,
but the pragmatic realities on the ground relating 1o heulth care, especlaily
in the rural ond tribal areas where a lorge section of the Indian population
resides, hove alse 10 be kept in mind when policy decivions are taken in
maiters such as this, While the country certainly needs brilliant doctors and
surgeons and specialists and other commected with health care, who are
egual to any in other parts of the world considering ground realities, the
country also has need for “bargfoor doctors”, who are committed and are
available to provide medical services and health care facilities in different
areas as part of their mission in becoming doctors.”

VERDICT

In the Lhight of our aforesaid discussions and the views expressed in the various
decisions cited, we have oo besitation in holding that the “Regulations on Graduate
Medical Education {(Amendment) 2010 (Part 1T} and the “Post Graduate Medical
Education (Amendment) Regulation, 2010 {Part )™, whereby the Medical Council
of India introcizced the single National Ebgibility-cum- Entrance Test and the
cotresponding ammendments in the Pentists Act, [948, axe wlirg vires the provisions
of Articles 19(1X(g), 25, 26(a), 29(1) and 30(1) of the Constitution. since they
have the effect of denuding the States, State-run Universities and all medical
colleges and institutions, inclnding those enjoying the protection of the above
provisions, from admitting stdenis to their M B.B.5., B.D.S. and Post-praduate
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courses, according to their own procedures, beliefs and dispensations, which has
been found by this Court in the T.M.A. Pai Foundation case (supra), to be an
integral facet of the right to administer. In our view, the role attributed to and the
powers conferred on the MCI and the DCI under the provisions of the Indian
Medical Council Act, 1956, and the Dentists Act, 1948, do not conternplate
anything different and are restricted to laying down standards which are uniformly
applicable to all medical colleges and institations in India to etsure the excellence
of medical education in India. The role assigned to the MCI wnder Sections [0A
and 194 (1) of the 1956 Act vindicates such a conclusion, As an off-shoot of the
above, we also have no hesitation in holding that the Medical Council of India is
not empowered under the (956 Act to actually conduct the NEET.
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A Treatise on the Right to Information Act'

Prof. M.K. Balachandran*

Transparency is the bulwark of good governance. The main object of the Right
to Information Act is to promote transparency and accountability in the working
of every public authority. The Act which was enacted in 2005 is the ultimate
outcome of the judicial pronouncement holding the Rioht to fnow a fundamental
right. It has become a powerful tool in the hands of the citizens to ensure
transparency in the functioning and activities of the Government. Chviousiy, the
Act did not have smooth sailing and had to confront opposition from vested
interests whenever an uncomfortable decision was handed down by the competent
authority under the Act. The concerted move to exempt file uoting from the
ambit of the Act and the recent unanimous decision of the political parties to keep
themselves out of the RT1 are examples. However, despite afl these, the Act
survived and has succeeded in exposing corruption, nepotism and maladministration
in public life through coordinated efforts of the social activists, NGOs and the
media.

The book vnder review, 4 Treatise on the Right to Information Act, is not yet
another publication: on the subject but is 2 comprehensive, well-researched work
on RT1 awthored by Dr. Anshu Jain, who has been actively monttoring the growth
of informatiou rights in India, and has contributed several articles and addressed
various seminars on the subject. It is published by the Universal Law Publishers
which has reccived 2 well-deserved approbation from uo less a personality than
Mr. Justice V.R. Krishna Iyer as “the daring publisher”, who has been “progressive
in venturing to bring out rare Jegal [iterature of avant parde character™, and has
enriched the corpus juris of India.

The Foreword to the book is written by Mr. Justice Dipak Misra, Judge Svpreme
Court of India who has observed that the book is “a work of study as well as
intellectual freshness™. In view of this observation and a careful evaluation of
the content of the book one tends to think that it is a strong contender to be
included in rhe legal literarure of avant garde character

1 D Anshu Jain, 207 Edition, Universal Law Poblishing (o, Pvt Ltd, New Delhi, pp.
XXV + 572
* Professor of Emincoce and Chair Professor of Lavw, Amity Law School (Deki)
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The avthor has painstakingly explained the Iatest developments in law hy
mcorporating the recent judicial pronouncements on the subject, She has analyzed
the provisions of the Act and the Judgments with a view to identifying the
Joopholes aud has suggested mmprovements and modifications in the Act. One of
the important factors that distinguishes the present book from others is that the
siudy i a combination of ernpirical, non-doctrinal mode of rescarch based on
field work through personal interviews and administering of questionnaires among
the varions stakeholders such as information commissioners, mdges, lawyers,
acadensicians, eminent scholars and even the commnon people who have invoked
the provisions of the Act, successfully or otherwise. The author has also included
in the book a review of the existing literature and an exhaustive biblicgraphy
consisting of books, journals, periodicals, news paper reports and web sources.
There is also a detailed list of the recommendations made by the Administrative
Reforrms Commission and the Government’s decision on each one of them in a
tabular form.

The book contains nine chapters followed by a long st of annexure. It starts
with an mtroductory chapter followed by eight chapters dealing with international
conventions, the global perceptive, the historical background that Ied to the passing
of the Act, its sabiemt fcatures, the role and responsibilities of the information
commissions and the ambit and amplitude of the law. The last two chapicrs deal
with the challenges and suggestions for the better implementation of the Act.

The author has explamed m detmi the positive achievements as well as ihe
obstacles angd impediments in its effective implementation. She has highlighted
the lack of awareness about the existence of the Act, the modus operandi of
getting information and the difficulty in having easy access to information, the
lack of publicity by the conserned departments, the poor quality of information
provided m a number of cases, misuse of the RTT by vested interests, blackmailing
of officers, non designation of RT1 functionaries, threat from corrupt officials and
Iack of secunty for whistle blowers. One may find it difficuit to agree with the
observation that “the RTI Act appears somewhat utopian in natore 2o far as the
socic-economic defenseless poor illiterate masses are concerned,” az m many
cases the provisions of the Act are invoked by the people across the social strata
of the society meluding the poor and weaker sections of the society. At the same
time one may fully agree with the author that there are obstacles and impediments
in its mplementation.

With a view to improving the fimctioning of the Act, the author has suggested
inter alia, periodic review of the law regular menitoring by civil society, maximimm
disclosure and minimum exemption, preventive meastres against misuse of RTL
mclusion. of private sector also within the ambit of the Act, attitudinal change,
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political and adsinistrative sopport and entry in the anmual confidential report of -
RTI1 perfornmnce.

It may, however, be mentioned that the appendices to the book contain a long list
of as many as 74 Bllls, Acts, Rules, Regulations and Notifications of the various
states and other organizations iucluding Lok Sabha and Rajya Sabba Secretariats
covering more than 320 pages in a book of 572 pages -- more than haif the size
of the book. Many of these documents are either outdated or irrelevant and add
aaly to the number of pages without any value addition to the subject matier of
the book. At the same time, scmme of the relevant documents such as the Right 1o
Information Rules made by the states like Delhi, Kerala, M.P., T.N. and U.P.
mmder the 2005 Act do not find a place in the [ist.

One fails to understand the relevance of incorporating the Right to Information
Bills {3 Bills} drafted before the Central Act came into force in 2005, the state
Acts (9 Acts) enacted before 2005 and the Rules (3 Rules) roade there under.
Soime of them relate to as back as 1997 (the TN & Goe RTI Acts, 1997 and the
Ruoles made there under). Since no purpose will be served by the inclusion of
such irrelevant and ontdated documents, their deletion may rnake the cost of the
book affordable to the students and the common men who may be wanting to
keep it as a ready reference whenever situation demands.

Nevertheless, the book is a well researched piece of work based on field study
anxl personal interviews of the various stake-hoiders covering a detailed analysis
of the provisions of the Act as well as relevant judicial pronouncements mchuding
the latest ones 4ill the date of jts publication. It contains a detailed account of the
aclievements so far and road-map for the future containing suggestions for
improvement. The overview of the existing literature and the exhaustive
bibllography enhanced the quality and utility of the book as it will facilitate fimther
research on the subject.

The book may be a welcome addition to the faw school Ibraries as well as the

personal libraries of judges, lawyers, acadernicians, law offices, scholars, students
and NGOs.
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Legal Language and Legal Writing!
Prof. (Dr) R. L. Koul*

In a welcome departure from the nsual writing, the author in his book deals with
the challenges faced by students pursuing Legum Baccalaurens {LL.B) in studying
the subject Jike “Legal Languape & Legal Writmg”. The authar has been teaching
this subject in absence of amy readymade material as a challenpge. Being aware
that law is both a product of and dependent on language, therefore, there seems
a yatual reflection of law and anpmage. At the same author is conscious that
legal language does not require the teaching rules of English grammar in a way
making the law studenmis Siaves of grammmar. Authors concem is towards
professional efficiency which m his view depends upon commamication skill to 2
substantial extent and as such the law student oupht to be well conversant with
the legal terminology.

For convenient understanding, the book is divided into ten logical Chaplers with
Preface in the beginping and Subject Index at the last. Thus the reader gets
glimpse into plain English (lingua franca) concerning legal language, Iegal
vocabulary, integration of law, language, human valaes and professional ethics. In
addition, book covers law language and lega! essays, legal language and
prepositions, besides, legal lanpuage and comprehensio.

The book actually stasts with Introduction covering the meaning of lega} language,
relationship between law and languages as seen interdependent and independent,
abuse of legal language, use of Latin words, French origin of legal vocabulary
and role of legal language ete. The second Chapter deals with “PLAIN ENGEISH
THE LINGUA FRANCA OF LEGAL LANGUAGE” and covers English
language followed in India, progressive nature of plain legal languare, and like
olher contenni. The Chapter third deliberates upon “LEGAL LANGUAGE AND
COMMUNICATION” and takes care of issuss like imperishable and imrmtable
relationship between Iegal language and commumication, Communication is an
important source of mieraction with some examples like that of American President

1 Thoroughty Revised and Updatcd Text Book on Legat Language and Legal Writing, Scoond
Edition {2013) by Prof, Dr. K.L. Bhatia, Pablished by Universal Law Publishing Co. New
Delhi

*  Proftssor of Law, Amity Law School, Center-1 Noida
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Barack Obamas speech as 44® President of the United States of America. The -
section also suggests useful readings like that of Professor Thane Rosenbaums®
“The Myth of Moral Justice,” Writings of Nani A. Palkiwala®". The Chapter also
providcs mstances of Idiomatic comparisons and s concluded by quoting Sri
Aurchindo 5.

In its enward passage, the {"hapter four is captioned as “LEGAL LANGUAGE
AND LAWMEN: LAW PROFESSOR, LAWYER AND JUDGE” . The Chapter
strives to explain the language of Jaw professor who makes lawmen- lawyer, law
rescarchers. The Lawmen in authors view are consumers of fegal language.
Their linguistic habits cnhanee a sense of self estean and belonging. The social
and Imguistic provesses of a law professor carry impact on law students in socio-
legal training. The chapter gives references to various writings, besides to a
Judgment of the Hon'ble Supreme Court in the matter of State of Kerala Vs
N.M. Thomas® . The fifth chapter is devoted to Legal Writing with nine components
hke an overview, persuasive & expositor, role of law professor, plagiarism and
copy right, plagiarism against copy right, analysis of case law, components of
case brief, analysis of statutes and the chapier in last deals with book review.
Likewise chapter sixth deals with integrating law, lanpuage and professional
ethics taking care of human values in the lawyering profession

The Jong and Iengthiest chapter seventh covers more than three hundred pages
providing enough space for Iepal vocabulary which includes law, lanpuage and
litcrature _The chapter widely deals with “1linglish Iegal Terminology : A Lexicon
of Legal Terms followed the world over™, “Legal Glossary - English Legal Terms
Explained in Detail Followed (lobally”. The countries prominently mentioned
being Australia, Austria, Canada, Denmark, Estonia, [taly, India, Mexico,
Netherlands, Nigeria, United Kingdom, England & Wales, France, Germany,
Japan, Scotland, United States. The legal terminology amoug others being
Abandonment, Affray, Bail, Bencficiary, Chammperty & Maintenance, Coercion,
Conviction, Double Jeopardy ete. ete in total oumbering more than five hundred
words with meanmg thereto and appropriate case iaw where needed. References
to the Dictionaries are apparent The chapter satisfies the requirement expected
by law students and tcachers from the book, This chapter at last provides Law
Latin/French Termminology “and finally 1dioms and Phrases®. In authors view the

Page 37 of the Book under review

Pars 42 of the reformed Book

Page 42 44 of the rwiemed Book

Page 50 of the roforred Book

Statc of Kerala Vs NUM. Thomas ATR 1973 SC 490
Page 381 of the Dovk under review

Page: 398415 of the refermed Book

O - oh Lh e A B2
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ugderstanding of Legal words and phrases in the right perspective is imperative
for lawmen. Using plain English language does not mean to avoid the use of such
technical terms. Wonderfulty colorful legal phrases expressions, maxims and
words describe particular legal concepts which should not get rid of. Mention to
rules of interpretation in gemeral and with references to Mimansa in particular is
welcome, In short, chapter can be eonsidered as life®breath of the book and a
novclty to relish,

The Law Language and Legal Essays are also provided in separate ehapter
eight'’. It deals with more than forty topics. It is the concern of author that law
students st strive to write essays on the topics refemred in the book with
sufficient bibliography. The book defiberates in brief with the referred essays
leaving bibliography and other details for the students to ponder over. The idea
and frame work of the essays is appreciahle. The ninth ehapter of the beok deals
with “LEGAL LANGUAGE AND PREPOSITIONs™ with three sub headings
like Prepositions, Alternative words & Matehing Correct Meaning to Legal Words,
nightly deliberated by the author that vse of inappropriate prepositions is a fertile
sousce of crror. The use of inappropriate fcgal words changes the sense of
comsmumeation. The chapter is easy understandable. Matching correct meaning
to legal words, providing alternate wards and usc of prepositions with appropriate
sentences is expected 10 develop imterest i students in ascertaining the minor
mustakes with major consequences. In the last chapter ten'’, awthor has dealt
with Legal Language and Comprehension and additionally provides model
paragraphs /passages as exercises. In this way the book titled as “Legal Language
and Legal Writing  is completed in ten Chapters with Index at the last .

To conclude, it is the beltef of author that the language in whicli law is learned is
the language of law, and as such is the legal laograge concerning law. The book
offers an insight into lega! Janguage and legal writing. Being fresh in approach it
makes good and valuable reading inter-alia for law students and teachers alike.

9 Page 77 of the referred Book
10 Pages 416-450 of the refemed Book
11 Pages 482515 of the Book under review providing 10 model Pamgraphs/Passapes.
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